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Cireuit Court of the United States.—In Equity. 
Before Judges Netson and Burts. —New York, November 11th, 1851. 


BASCOM et al. v. LANE et al. 


In this case, the argument of which occupied from the 9th 
to the 21st of May last, the opinion of the Court was delivered 
by NEson, J. 

The complainants state in their bill, that before and on the 
eighth day of June, 1844, there existed in the United States of 
America, a voluntary association, known as the Methodist 
Episcopal Church, not meorporated, but composed of seven 
bishops, four thousand eight hundred and twenty-eight preach- 
ers belonging to the travelling connection; and, in bishops, 
ministers, aa membership, about one million one hundred and 
nine thousand nine hundred and sixty, then being in the United 
States and territories thereof, united and holden together in one 
organized body, by certain doctrines of faith and morals, and 
by certain rules of government and discipline. That the gen- 
eral government of this church was vested in one body, called 
the General Conference, and in certain subordinate bodies called 
Annual Conferences, and in bishops, travelling ministers, and 
preachers; and that the constitution, organization, form of 
government, and rules of discipline, as well as the articles of 
religion and doctrines of the church, were of general notoriety ; 
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but, for the more particular information of the Court, reference 
is made to a printed volume, entitled ‘The Doctrines and Dis- 
cipline of tne Methodist Episcopal Church ;” and the complain- 
ants allege that differences and disagreements have sprung up 
between what was called the Northern and Southern members, 
in respect to the administration of the church government, 
concerning the ownership of slaves by the ministry of the church, 
of such a character, and attended with such consequences, as 
threatened fearfully to impair the usefulness of the church, as 
well as permanently to disturb its harmony; and, that it became 
a question of grave and serious importance whether a separation 
ought not to take place by some geographical boundary, so that 
the church should thereafter constitute two separate and distinet 
Methodist Episcopal Churches; and, thereupon the complain- 
ants allege that at a General Conference of the church, holden 
according to usage and discipline, at New York, on the eighth 
day of June, 1844, the following resolutions were duly adopted 
by a majority of over three-fourths of the entire body. As the 
principal question in the case arises upon these resolutions, we 
copy them entire. 

Resolved, By the Delegates of the Annual Conferences, in 
General Conference assembled: 

1. That should the Annual Conferences in the Slaveholding 
States find it necessary to unite in a distinct ecclesiastical con- 
nection, the following rule shall be observed with regard to the 
Northern boundary of such connection: all the Societies, Sta- 
stions, and Conferences, adhering to the church in the South, 
by a vote of the majority of the members of said Societies, 
Stations, and Conferences, shall remain under the unmolested 
pastoral care of the Southern Church; and the Ministers of 
the Methodist Episcopal Church shall in no wise attempt to or- 
ganize Churches or Societies within the limits of the Church 
South, nor shall they attempt to exercise any pastoral oversight 
therein; it being understood that the ministry of the South re- 
ciprocally observe the same rule in relation to Stations, 
Societies and Conferences, adhering by a vote of a majority 
to the Methodist Episcopal Church; provided also, that this 
rule shall apply only to Societies, Stations and Conferences 
bordering on the line of division, and not with to interfere charges 
which shall, in all cases, be left to the care of that Church 
within whose territory they are situated. 

2. That ministers, local and travelling, of every grade and 
office, in the Methodist Episcopal Church, may, as they prefer, 
remain in the Church, or, without blame, attach themselves to 
the Church South. 

Resolved, By the delegates of all the Annual Conferences in 
General Conference assembled, That we recommend to all the 
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Annual Conferences, at their first approaching sessions, to au- 
thorise a change of the sixth restrictive article, so that the first 
clause shall read thus: ‘ They shall not appropriate the pro- 
duce of the Book Concern, nor of the Charter Fund, to any 
purpose other than for the benefit of the travelling, supernu- 
merary, superannuated and wornout preachers, their wives, 
widows and children, and to such other purposes as may be 
determined upon by a vote of two-thirds of the members of the 
General Conference.”’ 

3. That whenever the Annual Conference, by a vote of 
three-fourths of all their members voting on the third resolution, 
shall have concurred in the recommendation to alter the sixth 
restrictive article, the agents at New York and Cincinnatti 
shall, and they are hereby authorised and directed to deliver 
over to any authorized agent or appointee of the Church South, 
should one be organized, all notes and book accounts against 
the ministers, church, members, or citizens, within its bounda- 
ries, with authority to collect the same for the sole use of the 
Southern Church; and that said agents also convey to afore- 
said agent or appointee of the Sonth, all the real estate, and 
assign to him all the property, including presses, stock, and all 
right and interest connected with the printing establishments 
at Charleston, Richmond, and Nashville, which now belong to 
the Methodist Episcopal Church. 

4, That when the Annual Conferences shall have approved the 
aforesaid change in the sixth restrictive article, there shall be 
transferred to the above agent for the Southern Church so 
much of the capital and produce of the Methodist Book Con- 
cern as will, with the notes, book accounts, presses, &c, men- 
tioned in the last resolution, bear the same proportion to the 
whole property of said concern, that the travelling preachers in 
the Southern Church shall bear to all the travelling ministers 
of the Methodist Episcopal Church. The division to be made 
on the basis of the number of travelling preachers in the forth- 
coming minutes. 

5. That the above transfer shall be in the form of annual 
payments of $25,000 per annum, and specifically in stock of 
the Book Concern, and in Southern notes and accounts due the 
establishment, and accruing after the first transfer mentioned 
above; and until the payments are made, the Southern Church 
shall share in all the nett profits of the Book Concern, in the 
proportion that the amount due them, or in arrears, bears to 
all the property of the concern. 

6. That Nathan Bangs, George Peck, and James B. Finley 
be, and they are hereby appointed Commissioners, to act in 
concert with the same number of Commissioners, appointed by 
the Southern organization, (should one be formed) to estimate 
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the amounts which will fall due to the South by the preceding 
rule, and to have full power to carry into effect the whole ar- 
rangements proposed with regard to the division of property, 
should the separation take place. And if by any means a va- 
cancy occurs in this Board of Commissioners, the book commit- 
tee at New York shall fill said vacancy. 

7. That whenever agents of the Southern Church are clothed 
with legal authority or corporate power, to act in the premises, 
the agents at New York are hereby authorized and directed to 
act in concert with said Southern agents so as to give the pro- 
visons of these resolutions a legally binding force. 

8. That all the property of the Methodist Episcopal Church, 
in meeting-houses, parsonages, colleges, schools, conference 
funds, cemeteries, and of every kind, within the limits of the 
Southern oaganization, shall be forever free from any claim set 
up on the part of the Methodist Episcopal Church, so far as 
this resolution can be of force in the premises. 

9. That the church so formed in the South shall have a com- 
mon right to use all the copyrights in possession of the book 
concern at New York and Cincinnati, at the time of the settle- 
ment by the Comissioners. 

10. That the Book Agents at New York be directed to make 
such compensation to the Conferences South for their dividend 
from the Chartered Fund, as the Commissioners above provided 
for shall agree upon. 

11. That the bishops be respectfully requested to lay that 
part of this report, requiring the action of the Annual Confer- 
ences, before them as soon as possible, beginning with the New 
York Conference. 

The complainants further allege that the said General Con- 
ference had full and competent power and authority to adopt 
the resolutions, each and all of them, and that the same be- 
came of binding force and validity ; and that in pursuance of 
said resolutions, such proceedings were afterwards had in the 
several Annual Conferences of the Methodist Episcopal Church 
in the slave-holding States, in general convention assembled by 
delegates (elected on the basis of the resolutions of the General 
Conference of 1844,) at Louisville, Kentucky. On the first 
day of May, 1845, the following resolution was adopted after 
mature and deliberate consideration : 

Be it resolved, by the delegates of the several Annual Con- 
ferences of the Methodist Episcopal Church in the slave-holding 
States, in general convention assembled, That it is right, expe- 
dient, and necessary to erect the annual conferences represented 
in this convention into a distinct ecclesiastical connection, 
separate from the jurisdiction of the general conference of the 
Methodist Episcopal Church, as at present constituted; and, 
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accordingly, we, the delegates of said annual conference, acting 
under the provisional plan of separation adopted by the general 
conference of 1844, do solemnly declare the jurisdiction hitherto 
exercised over said annual conferences, by the general confer- 
ence of the Methodist Episcopal Church, entirely dissolved ; 
and that said annual conference shall be, and they are hereby 
constituted a separate ecclesiastical connection under the pro- 
yisional plan of separation aforesaid, and based upon the 
discipline of the Methodist Episcopal Church, comprehendin 
the doctrines and entire moral, ecclesiastical, and ene 
rules and regulations of said discipline, except only in so far as 
verbal alterations may be necessary to a distinct organtzation, 
and to be known by the style and title of the Methodist Epis- 
copal Church South.—Yeas, 94. 

And that afterwards, on the second day of July, 1845, a 
council of the Bishops of the Methodist Episcopal Church met 
at New York, (which council was composed of the Northern 
Bishops,) and then and there adopted unanimously the follow- 
ing resolutions : 

1. Resolved, That the plan reported by the select committee 
of nine at the last general conference, and adopted by that 
body, in regard toa distinct ecclesiastical connection, should 
such a course be found necessary by the annual conference in 
the slave-holding states, is regarded by us of binding obligation 
in the premises, as far as our administration is concerned. 

2. Resolved, That in order to ascertain fairly the desire and 
purpose of those societies bordering on the line of division, in 
regard to their adherence to the church, north or south, due no- 
tice should be given of the time, place, and object of the meeting 
for the above purpose, at which a chairman and secretary should 
be appointed, and the sense of all the members present be as- 
certained, and the same be forwarded to the bishop who may 
preside at the ensuing annual conference; or forward to said 
presiding bishop a written request to be recognised and have 
a preacher sent them, with the names of the majority appended 
thereon. 

And the complainants allege and insist, that by and in virtue 
of the foregoing proceedings, the Methodist Episcopal Church 
in the United States, as it had existed before the year 1844, 
_ became and was divided into two distinct Methodist Episcopal 
Churches, with distinct and independent organizations, powers, 
and authority, compounded of the several annual conferences, 
charges, stations, and societies, lying or being situated north 
and south of the aforesaid line of division. 

And the complainants further allege, that, by force of the 
foregoing proceedings, the Methodist Episcopal Church South 
became, and was entitled to its proportion of all the property, 
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real and personal, and of all funds and effects, which, up to the 
time of the separation, had belonged to the Methodist E. Chuch; 
and, that the church south was, and is so entitled, without any 
change or alteration of the sixth restrictive article above men- 
tioned. That before and on the said 8th day of June, 1844, 
the Methodist Episcopal Church owned and possessed a large 
amount of property in various parts of the United States, real 
and personal, which was in the hands of agents and trustees; 
and, among others, large interests therein belonged to the said 
church, in what was denominated the book concern, in the city of 
New York, consisting of houses and lots, machinery, printing 
presses, book bindery, books, papers, debts, cash, &c., amount- 
ing to about the sum of $75,000—the whole of which property 
is now in the possession of the defendants, Lane and Scott, as 
book agents. 

And the complainants further allege, that after the division 
of the Methodist Episcopal Church into two distinct churches, 
by virtue of the resolutions of the general conference of 1844, 
and the action of the annual conference of the south, as here- 
inbefore set forth, the agents of the book concern, since the 
year 1845, have utterly refused to pay the annual conferences, 
south, or to the complainants for and in behalf of them, their 
said just proportion of the profits and income to the said book 
concern—and still continues to withhold the same. That the 
said general conference of the church south, holden at Peters- 
burg, Virginia, in May, 1845, in pursuance of, and in compli- 
ance with the plan of separation of 1844, proceeded to appoint 
the complainants, Bascom and Green, together with 8. A. 
Latta, commissioner, to meet the commissioners appointed by 
the general conference of the Methodist Episcopal Church of 
1844, and to settle and receive from said commissioners the 
just proportion of the property and effects due to the church 
south, according to the said plan of separation; and that the 
said Bascom, Green and Latta afterward applied to Nathan 
Bangs, George Peck, and James 1b. Finley, appointed by the 
general conference in 1844, as the said book agents, to meet 
them for the purpose of a settlement and division of the said 
property, and have repeatedly called on them for that purpose: 
but that the defendants have wholly failed and refused to act 
in the premises; nor have they been enabled to induce the said 
book agents, nor commissioners, nor church itself, to pay to the 
said church south its proportionate share of the said property 
and funds, as provided in the said plan of separation. 

And the complainants allege that they are members of the 
Methodist Episcopal Church South ; that Kelly and Allen are 
supernumerary preachers, and Tevis a superannuated preacher; 
and that they belong to the travelling conneetion of the said 
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church; and, as such, have a personal interest in the estate, 
real and personal, now holden by the Methodist Episcopal 
Church, by the defendants, as agents and trustees appointed by 
the general conference ; that there are about fifteen hundred 
preachers belonging to the travelling connection of the Metho- 
dist Episcopal Church South, each of whom has the same per- 
sonal interest in the said property as the complainants; and, 
that the great number of persons thus interested in the recovery 
sought by the said bill, makes it inconvenient, if not impossible, 
to bring them before the court as complainants; that they are 
citizens of States other than the State of New York, and that 
their interests exceed the sum of $2000; that the defendants, 
Lane and Scott, have the custody and control by law, and by 
virtue of their appointment as agents of the book concern, of all 
the property and effects of the said concern, as above described. 

The complainants further allege, that the entire membership 
of the Methodist Episcopal Church South, is about four hundred 
and sixty thousand five hundred and fifty-three; and, that the 
entire membership of the church, north, is about six hundred 
and thirty-nine thousand and sixty six; and that it is therefore 
impossible to bring all the parties in interest before the court 
in this bill, either as complainants or defendants. 

The defendants admit the adoption of the resolutions of the 
general conferences of the eighth of June, 1844, by a majority 
of over three-fourths of the entire body; but allege that the 
said resolutions were, in respect to their operation and effect, 
provisional and contingent, and were intended to meet a future 
emergency, that it was supposed might arise in the church, be- 
tween the northern and southern members; and further, that 
the said resolutions, called the plan of separation, were not duly 
or legally passed; and that the general conference had no 
power or authority to pass or adopt the same, except that por- 
tion comprising the recommendation to the annual conferences 
to change the sixth restrictive rule; and that the last named 
resolutions, when adopted, were null and void, and without 
any binding force, except as a matter of recommendation. The 
defendants further insist, that even had the so-called plan of 
separation been constitutional and valid, it merely provided for 
a prospective plan, which without the happening of certain fu- 
ture conditions, or on the failure of which conditions, or either 
of them, could not, by its express terms, nor was it ever intended 
to have, any force or validity, and is null and void. And that 
the same was never ratified by the annual conferences named 
therein; and that the southern annual conferences have, in all 
respects, as to the church south, acted on their own responsibility, 
without any authority from the general conference of 1844. 

The defendants admit that the resolutions set forth in the 
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eomplainants’ bill wore adopted by the convention of delegates 
from the annual conference in the slave-holding States, assem- 
bled at Louisville, Kentucky, on the first of May, 1845; but 
they deny that the delegates comprising said convention were 
selected on the basis, or according to the authority of the pro- 
visional plan of separation of 1844. And they insist that the 
Methodist Episcopal Church South, exists a separate ecclesias- 
tical connection, by the actions and doings of the individual 
bishops, ministers, and members attached to such church, pro- 
ceeding in the premises on their own responsibility ; and that 
such bishops, ministers, and members have voluntarily withdrawn 
themselves from the Methodist Episcopal Church, and have re- 
nounced all their rights and privileges in the communion and 
under her government. 

The defendants further admit that the council of bishops of 
the Methodist Episcopal Church, called the northern bishops in 
complainants’ bill, met and adopted the resolutions therein 
stated. They deny that this church, as it existed before the 
year 1844, or as it at any time existed, was lawfully divded 
into two distinct Methodist Episcopal Churches, as alleged in 
the said bill; but that the separation and withdrawal from the 
church of a portion of the bishops, ministers, and members, 
was an unauthorized separation. 

The defendants admit that before and on the eighth day of 
June, 1844, the Methodist Episcopal Church owned and _pos- 
sessed large amounts of property in various parts of the United 
States, and that the property, consisting of the book concern, 
with all houses, lots, machinery, printing presses, &c., is now, 
and always has been, the property of the preachers belonging 
to the travelling connectien of the Methodist Episcopal Church 
and their families; but that, if such preachers do not, during 
life, continue in such travelling connection, and in communion, 
and subject to the government of the said church, they forfeit, 
for themselves and their families, all their ownership in, and all 
claim upon, said book concern, and the produce thereof. 

They admit that all lands, property, and effects, pertaining 
to the said book concern, are in the possession of the defend- 
ants, Lane and Scott, as agents duly appointed by the general 
conference. 

They admit, also, that the said book concern was originally 
commenced by travelling members of the Methodist Episcopal 
Church, on their own capital, with the design, in the first place, 
of circulating religious knowledge, and by whom it was surren- 
dered to the ownership of all the travelling preachers in full 
connection, and made subject to the control of the travelling 
preachers in their general conference ; and that it was agreed, 
from time to time, the profits arising from the sale of the books 
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should be applied to pious and charitable objects, but prinei- 
pally to the support of travelling ministers and their families, 
until, in the general conference of 1796, it was determined that 
the said moneys should in future be applied wholly to the re- 
lief of travelling preachers, including such of them as were 
deceased; and that it was resolved in that conference that the 
produce of the sale of the books, after the book debts were paid, 
and a sufficient capital provided for carrying on the business, 
should be regularly paid ‘for the relief of distressed travelling 
preachers, for the families of travelling preachers, and for the 
superannuated and worn out preachers, and the widows and or- 
plans of preachers.” 

We have thus stated what we regard as the material parts of 
the bill and answer. A good deal of documentary proof was 
read on the hearing; but, upon the view we have taken of the 
case, it will not be necessary to refer particularly to it, except 
as stated in the course of this opinion, as most, if not all of the 
facts material to be noticed, are not matters of serious dispute. 
Indeed, the bill and answer present most of the facts upon 
which our opinion will be founded, 

The complainants inelude travelling, supernumerary and 
superannuated preachers, belonging to the travelling connee- 
tion of preachers in the Methodist Episcopal Church South, 
representing in this suit a numerous body in that connection, 
and claim their proportionate share in the profits of the book 
concern, which this description of persons were confessedly en- 
titled to before the division of the Methodist Episcopal Church 
into two distinct organizations took place, under the plan of 
separation of 1844. This book concern was established at a 
very early day, by the travelling preachers in connection with 
that church, and the profits to be derived therefrom, devoted 
by them to the relief of their distressed supernumerary and 
worn out brethren, their widows and orphans. ‘The establish- 
ment was small at first, but at present is one of a very large 
capital, and of extensive operations, producing great profits, to 
be applied in behalf of the objects of charity. It has, doubtless, 
been conducted with great judgment and prudence by the agents 
in the immediate charge of it; but its growth and present mag- 
nitude are not less owing to the labor and devotion of the body 
of the travelling preachers, who have always taken the prinei- 
pal charge of the circulation and sale of the books in the 
Methodist connection throughout the United States, accounting 
to the proper authorites for the proceeds. 

The travelling preachers of this church were the founders of 
tLis charity, and have designated the objects and purposes to 
which it shall be applied ; and if it is, at any time, wrongfully 
Withheld by those in the immediate charge of it, or diverted 
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from the objects designed by the founders, it is the duty of the 
court to interfere and enforce the execution of the trust. 

The foundation of this charity is peculiar and novel, differing 
essentially from the cases of this description that have hereto- 
fore fallen under the equitable jurisdiction of a court of chan- 
cery. The travelling preachers are both the founders and the 
beneficiaries. They are the proprietors of the charitable fund, 
and, according to the constitution under which the endowment 
was male, also entitled to its proceeds. 

We do not perceive, however, that these considerations can 
in any way affect the nature or character of the interest of the 
complainants, or confer upon them a title to the enjoyment of 
their proportion of the proceeds, superior to that of beneficia- 
ries of a pure charity, where a third person has made the en- 
dowment in the ordinary way for charitable and pious uses, or, 
that it can be administered upon any other principles than 
those governing courts of Equity in this class of cases. For, 
according to the original constitution of this fund by the found- 
ers, who had a right to prescribe the terms and conditions upon 
which the proceeds or profits should be distributed, and the 
persons to whom, and which, when prescribed furnishes the law 
of the case for the court, these proceeds and profits have been 
devoted to the relief of distressed, travelling, supernumerary, 
and worn out preachers in the connection of the Methodist 
Episopal Church, their widows and orphans ; and to entitle the 
complainants, and those they represent, to the enjoyment, they 
must bring themselves within the description. 

We must add, however, that the connection of this body with 
the original establishment, and subsequent growth of this fund, 
as a portion of its founders, give to their claims a peculiar 
merit, which cannot but impress upon the court an anxiety so 
to administer it as to secure to them the benefit of the fruits of 
so sacred a trust, if reasonably consistent with the rules and 
principles of equity, and intent of the original founders. 

The bill brings the complainants clearly within the descrip- 
tion of persons entitled to a distribution of the proceeds of the 
fun; and the main question in the case, therefore, arises upon 
the answer and proofs in support of it. It is insisted, 

1. That the resolutions of the general conference of 1844, 
when properly understood, do not impart an unqualified assent 
of that body to a division of the Methodist Episcopal Church 
into two separate and distinct organizations, or churches; that 
the assent thereby given was conditional and contingent, and 
that the conditions were not complied with, nor has the contin- 
gency happened. 

2. That, if otherwise, the general conference was not posses- 
ed of competent power and authority to assent to or authorize 
the division. And 
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That the division, therefore, that took place was a nullity; 
and the separate organizaton a wrongful withdrawal and discon- 
nection from the membership, communion and government of 
the church, by reason of which the travelling, supernumerary, 
and worn out preachers composing the separate organization, 
are taken out of the description of the beneficiaries of the fund. 

There were some other matters brought into view in the 
course of the argument, which we may notice hereafter ; but 
the above petitions present the main grounds upon which the 
defence rests. 

As to the resolutions, or the plan of separation, as they 
are usually called. 

The first one declares, that, should the annual conference of 
the slave-holding States find it necessary to unite in a distinct 
ecclesiastical connection, the following shall be observed with 
regard to the northern boundary of such connection. All the 
societies, stations, and conferences adhering to the church in 
the south by a vote of the majority of the “members, shall re- 
main under the unmolested pastoral care of the southern church ; 
and then follows a mutual stipulation that each church shall 
abstain from organizing churches or societies within the boun- 
daries of the other; and, also, from exercising any pastoral 
oversight therein. 

The second, that ministers, local and travelling, of every 
grade and office, in the Methodist Episcopal Church, may, as 
they prefer, remain in that church, or without blame attach 
themselves to the church South. 

The fifth resolution declares that all the property of the 
Methodist Episcopal Church, in mecting houses, colleges, 
schools, conference funds, cemeteries, and every kind, within 
t'e limits of the southern organization, shall be free from any 
claim set up on the part of the Methodist Episcopal Church, as 
far as this resolution can be of force in the premises. 

The third is a recommendation to the annual conferences at 
their approaching sessions, to authorize a‘change of the re- 
strictive article of the fundamental law of the chureh, which we 
shall have occasion to examine with some particularity i in an- 
other branch of this case, and which prohibited the general 
conference from appropriating the produce of the book concern 
to any other purpose than for the benefit of the travelling, su- 
pernumerary and worn out preachers, their widows and or phans, 
without the concurrence of the annual conferences. 

The change recommended was to add to the clause of limi- 
tation, “and to such other purposes as may be determined upon 
by a vote of two-thirds of the members of the*general con- 
ference.” 

The object of recommending this change, was to enable the 
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geucral conference to proceed at once, and make an equitable 
div'sion of the property and effects belonging to the Methodist 
Episcopal Church, as then organized between the two se parate 
organizations. For this purpose, the next resolution provided that 
as soon as the annual conferences shall have concurred in .the 
recommendation, the agents at New York and Cincinnati were 
directed to deliver over to the agent of the church south, all 
notes, \c., against the ministers, members, or citizens within.its 
boundaries, for the sole use ot said church; and, also to convey 
to such agent all the real estate and other pr operty connected 
with the printing establishments at Charleston, Richmond, and 
Nashville, which then belonged to the church; and in the one 
following, that there should be transferred to the said agent so 
much of the capital and produce of the Methodist book concern, 
as would, with the property and effects before mentioned, bear 
the same proportion to the whole property of the said concern 
that the travelling preachers in the southern church bore to all 
the travelling preachers of the Methodist Episcopal Church. 

The terms and mode of payment were then prescribed, and 
commissioners appointed to meet commissioners to be appointed 
by the southern organization to estimate and fix the amount 
that might fall due them according to the preceding arrange- 
ment. And, in winding up, the bishops are requested to lay 
that part of the report (resolutions) requiring the action of the 
annual conference before them as soon as possible. 

Now it will be seen from this analysis of the plan of separa- 
tion, that the only condition or contingency upon which an ab- 
solute division of the church organization was made to depend, 
was the action of the several annual conferences in the slave- 
holding states. If these should find it necessary to unite in 
favor of a distinct organization, by the very terms of the plan 
the separation was to to take place according to the boundary 
designated. It was left to them to judge of the necessity; and 
their judgment i is made final in the matter. And when the de- 
cision is made, and the church is divided into two separate 
bodies, it is declared that ministers of every grade and office in 
the Methodist Episcopal Church may, as they prefer, remain 
in that church, or, without blame, attach themselves to the 
church south. 

The whole plan of separation confirms this view. As soon as 
the separation takes place in accordance with the first resolu- 
tion, all the property, in meeting-houses, parsonages, colleges, 
schools, conference funds and cemeteries, within the limits of 
the southern organizatiou, is declared to be free from any claim 
on the part of the northern church. ‘lhe general and common 
property, such as notes and other obligations, together with the 
property and effects belonging to the printing establishments at 
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Charleston, Richmond and Nashville, and the capital and pro- 
duce of the book concern at New York, was referred for future 
adjustment. This was necessary, on account of the restrictive 
article upon the power of the general conferences, in respect to 
the produce of the book concern and charter fund. Some delay 
was necessary to procure that authority from the annual confer- 
ences. But one mode of the adjustment was settled, depending 
only upon the action of the conferences in respect to the author- 
ity. The notes and book debts against persons within the 
southern church, together with the several printing establish- 
ments situated within its limits, were to be transferred to that 
church; and also so much of the capital and produce of the 
book concern, which, together with the aforesaid property, 
would bear the same proportion to the whole interest in that 
concern, as the travelling preachers in the southern church 
bear to all the travelling preachers of the Methodist Episcopal 
Church. This perfected the adjustment of the common pro- 
perty between the two organizations. 

It will be seen, looking back to the plan of separation, that 
the only contingencies, or conditions subsequent, to be found 
in it, are two. “First, the separate organization was to depend 
upon the action of the annual conferences in the slave-holding 
states; and, second, the division of this latter portion of the 
osommon property of the church, upon the action of all the an- 
nual conferences in respect to the change of the restrictive ar- 
ticle. When the annual conferences in the slave-holding states 
acted, and organized a southern church, as they did, the divis- 
ion of the Methodist Episcopal Church into two organizations 
became complete. And so would the adjustment of the common 
property between them, if the assent of all the annual confer- 
ences had been given to the change of the restrictive article.— 
The failure to give that has left this part of the plan open, the 
only consequence of which is, to deprive the southern division 
of its share of the property dependent upon this assent, and 
and leave it to get along as it best may, unless a right to re- 
cover its position legally results from the authorized division 
into two separate organizations. 

The argument against this view is, that the separation was 
to take place, not only in the event of the concurrence of the 
southern conferences, but also upon the assent of all the annual 

conferences to change the restrictive article. And the preamble 
to the plan of separation was referred to as countenancing this 
construction. We think otherwise. On the contrary, in our 
judgment, it confirms the view above taken. 

That preamble recites that a declaration had been presented 
to the general conference with the signatures of fifty-one dele- 
gates of that body from thirteen annual conferences in the 
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slave-holding states representing that for various reasons enu- 
merated, the objects and purposes of the christian ministers and 
church organization cannot be successfully accomplished by 
them, under the jurisdiction of the general conference, as then 
constituted ; and that, in the event ‘of a separation, a contin- 
gency to which the declaration asks attention, as not improba- 
ble, we esteem it the duty of the general conference to meet 
the emergency with christian kindness and the strictest equity. 
Then follows the plan of separation. And it leaves the strong- 
est impress throughout of the conviction and spirit so feelingly 
and impressively announced in the preamble. 

The question of separation is left to the judgment of their 
southern brethren in the church, where delegates had declared 
the necessity, and provision is wade for the adjustment and di- 
vision of the common property which, so far as we know, are 
founded upon principles of ‘the strictest equity,’ between the 
parties, and then the constitutional powers of the conference 
are exhausted in the endeavor to carry out this division. 

It is apparent, from the plan of separation, as well as from 
the whole course of the proceedings, that, if this body had pos- 
sessed the power, or had believed that they possessed it, tomake 

an effectual division of the property, it would have heen made 
at the time, dependent only upon the determination of the 
southern conference for a separate organization. They ad- 
vanced as far as was supposed to be in “their power, and took 
immediate steps to obtain the necessary authority to perfect it. 

The division of the property was not an element that entered 
into the consideration of the southern delegates to declare for 
a separate organization. They related to a different sub- 
ject, and one of much more transcendant interest to the 
churches, north and south, and which during the present ses- 
sion had threatened to rend the vast and heretofore compact 
body of christians in pieces. The agitation growing out of it 
had reached the highest authorities of the church, and had 
brought in conflict its chief functionaries and ablest members, 
and in respect to which opinions were entertained and express- 
ed, deep and irreconcilable. 

In the judgment of a large portion of the body, separation 
was the only alternative to peace, the future christian fellow- 
ship and usefulness of the church. The division of the property 
was but a consequence of separation, subordinate, and of com- 
parative insignificance. 

Instead of the division of the church depending upon the 
division of the common property, the very reverse is the result 
of the true construction of the plan of separation. 

II. As to the power of the general conference to authorise @ 
separation of the church organization. 
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The Methodist Episcopal Church of the United States was 
established, in its government, doctrine, and discipline, by a 
general conference of the travelling preachers in the communion 
in 1784. Down to that time the Methodist Secieties in America 
had’ been governed by John Wesley, the founder of this de- 
nomination of christians, through the agency of his assistants. 
During this year the entire government was taken into the 
hands of the travelling preachers with his approbation and as- 
sent. They organized it, established its doctrines and disci- 
pline, appointed the several authorities—superintendents, or 
bishops, ministers and preachers—to administer its polity, and 

romulgate its doctrines and teaching throughout the land.— 
Pose that time to this, the source and fountain of all its tem- 
poral power, are the travelling preachers in this connection in 
general conference assembled. The lay members of the church 
have no part or connection with its governmental organization, 
and never had. ‘The travelling preachers comprise the embodi- 
ment of its power, ecclesiastical and temporal, and when as- 
sembled in general conference according to the usages and 
discipline of the church, represent themselves, and have no 
constituents ; and thus the organization continued until the 
year 1808, when a modification took place. 

At the general conference of that year, eomposed of all the 
travelling prerchers, it was resolved to have thereafter a dele- 
gated conference, to be composed of one of every five members 
of each annual conference. These annual conferences are com- 
posed exclusively of travelling preachers. The ratio of repre- 
sentation has been altered, from time to time, so that in 1844 
the annual conferences were represented by one delegate for 
every twenty-one members. 

The reason for the change to a delegated body instead of the 
assemblage of the entire body of travelling preachers, was the 
great enlargement of the boundaries of the church, which had 
expanded with the settlement of the country; the consequent 
multiplication of the travelling preachers; the distance and ex- 
pense of travel, and the deprivation of the field of their labors 
for too long a period of the christian ordinances, and religious 
instruction. 

The general conference of 1808, which determined in favor 
of a delegated body for the future, imposed upon the powers of 
this body, certain limitations, which, in the language of the 
proceedings of the church, are called restrictive articles, six in 
number. It is declared, that the general conference shall have 
full powers to make rules and regulations for the church, under 
the following limitations and restrictions : 

1, They shall net alter or change the articles of religion, nor 
establish any new standards of doctrine. 
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2. They shal] not allow of more than one representative for 
every fourteen members of the annual conference, nor less than 
one for every thirty. 

3. They shall not alter the government so as to do away 
with Episcopacies, or destroy the plan of itinerent superinten- 
dencies. 

4. They shall not change the general rules of the United 
Societies. 

5. They shall not deprive the ministers or preachers of trial 
by committee, and of appeal, nor the members of trial before 
the society of Lay Committee and appeal. 

6. They shall not appropriate the produce of the book con- 
cern, nor the charter fund, to any purpose other than for the 
benefit of the travelling, supernumerary, superanuated, and 
worn out preachers, their wives, widows and children: provided, 
that, upon the concurrent recommendation of three-fourths of 
all the members of the general annual conferences present, and 
yoting a majority of two-thirds of the general conferences, 
succeeding, shall suffice to alter any of the above restrictions, 
except the first article. 

These comprise all the limitations upon that body assembled 
by delegates. 

That the general conference composed of all the travelling 
preachers, and, who established the government, doctrines and 
discipline of the church, possessed the power to reconstruct 
and reorganize the government, ecclesiastical and temporal, 
into two or more separate and distinct organizations, is a ques- 
tion about which, we think, no serious doubt can well be enter- 
tained, 

These travelling preachers represented the sovereign power 
of the government, and were responsible to no earthly tribunal 
for the mode and manner of its exercise. They were entirely 
free to exercise their own sense and judgment as to what was 
the best polity and organization of the church, to accomplish 
this great object and design of the Master in whose service 
they were engaged, and which were, in the language of their 
own discipline, ‘to reform the continent, and to spread scrip- 
tural holiness over these lands.’’ As they might have con- 
structed any number of separate and distinct organizations in 
their first fraternal association and effort in the fulfilment of 
their mission, according, as it might seem to them best, so 
was it equally in their power, at any subsequent period of their 
labors. The power remained unchanged. 

Tho only argument urged against this view is the unity of 
the first organization of the church in 1784, which, as supposed, 
evinced a design that it should be co-extensive with the territo- 
rial limits of the United States, neither more nor less; and to 
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remain and continue a united church within these limits in the 
exercise of its jurisdiction, spiritual and temporal; and further, 
that, if a power exists in any general conference to break up 
this organization and polity of the church, as originally de- 
signed and established, it belongs to an extraordinary general 
conference assembled especially for the purpose; and not to 
one assembled in the ordinary way, for the discharge of its 
mere administrative duties, as the chief legislative body of the 
church—and the history, ecclesiastical judicatories, practice and 
usages of the church from its origin were ably and extensively 
received and examined, on the argument, for the purpose of 
sustaining these several positions. 

But, the obvious answer to them is that the argument over- 
looks the source and fountain of the power belonging to the 
general conference. We must look to these, and not to the 
mere excuse of power in the administration of the sacrament, 
when seeking to measure its depth and extent. Where is the 
limit ? and who has prescribed it? 

The travelling preachers assembled in general conference, 
embody, in themselves, the sovereign power; and we have no- 
where seen their consent to any limitation or restriction till all 
come down in the history of their administration to the confer- 
ence of 1808. 

We must have some evidence that they have parted with a 
portion of their sovereign power that confessedly belonged to 
them at the first organization since that period; and, that they 
assembled in the subsequent conferences, subject to the disa- 
bility, before their power can be distinguished from those origi- 
nally possessed. We have not been referred to any such 
evidence, nor have our own researches discovered any, nor do 
we believe there are any recorded acts or declarations of this 
body to the effect claimed. When jurisdiction and authority, 
spiritual and temporal, in each general conference from 1784 
to 1808 inclusive, were the same unlimited and unrestrained, 
possessing all the power, what since the latter period has be- 
longed to the general and annual conferences combined under 
the new organization? ‘!his is necessarily so, as all the power 
and authority possessed by the annual conferences have been 
conferred upon them from time to time by the general con- 
ference. 

The arguments that this body, previous to 1808, did not pos- 
sess the competency to re-organize and re-construct the gov- 
erment and the church, as they might think best for the great 
objects of its mission, goes the length of denying that power to 
the concurrent action of both the general and annual confer- 
ence since that period. And, that there is something in this 
association and system of policy, differing so radically from all 
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others of which we have any knowledge, that, even the constit- 
uent and represtentative, although comprising every element 
of power appertaining to the government, can neither change 
or modify it. For the argument comes down to this, we cannot 
think it necessary to pursue this branch of the case any longer. 

As it respects the powers of the general conference since the 
modifications of 1808, it is the same as previously existed, sub- 
ject to the six restrictive articles; and neither of them has any 
connection with or bearing upon the question we have been 
considering. They relate to the doctrine of one church, its 
representative in the general conference, tne Episcopacy, dis- 
cussion of preachers and members, the book concern and char- 
ter fund. 

These concern the exercise of the administrative powers of 
the conference, and are intended as limitations upon them, no 
less concurred in by the annual conferences. 

The powers conferred upon the general conference are broad 
and unlimited, subject only to those checks in regulating the 
doctrine discipline, and perhaps of the church. In all other 
respects, and in everything else that concerns it, this body shall 
represent the sovereign power, the same as before. 

The practice of the general conference since the change in 
1828, confirms this view. The connexion of the annual Upper 
Canada conference with the Methodist Episcopal Church, was 
dissolved in 1828, and that body authorized to erect itself into 
an independent ecclesiastical establishment. 

The force of this precedent has been attempted to be weak-_ 
ened upon the allegation, that this connection differed from 
that of the annual conferences within the United States; and 
that it rested upon a sort of compact between that conference 
and this church, and, therefore, held a different relation to it. 
But on looking into the history and discipline of the church, 
this will be found to be a misapprehension of that resolution; 
and that the Canada conference was brought within its folds in 
the same way as those lying upon the frontier settlement within 
the United States. 

It will be found, that as early as 1804, the Upper Canada 
Districts were included in the New York annual conference, and 
continued as a part of it, the same as other districts, till 1812, 
when these districts, and also the Lower Canada districts, were 
included within the Genesee conference. In 1816, the Lower 
Canada districts were embraced within the New York and New 
England conferences. In 1820 both Upper and Lower Canada 
were again included in the Genesee conference ; and in the 
same year, the bishops were authorized, with the concurrence 
of this conference, to establish an annual conference in Canada; 
and in 1824, the Canada conference included the whole of the 
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Upper Province—and thus it stood in 1828, when erected into 
an independent establishment. 

We have seen nothing in the history, discipline or practice 
of the church restricitng its organization or christian labors to 
the territorial limits of the United States; but much to show 
that both have been steadily devoted to the accomplishment of 
the high and holy mission avowed in founding the church, 
namely: ‘to reform the continent, and to spread Scriptural 
holiness over these lands.”’ 

As early as 1840, the republic of Texas was incorporated 
into its bosom, and an annual conference established. And we 
doubt not but that, as the principles of civil liberty and religious 
toleration work their way in the advancement of civilization 
over regions hitherto impenetrable to the missionary, unless of 
a particular faith, this great work of organization and christian 
labor will be carried on regardless of territorial boundaries, or 
forms of secular government. 

In referring to the practice of the church, we must not over- 
look the action of the general conference of 1844, in the in- 
stance now before us. The vote upon the first resolution stood 
one hundred and forty-seven to twenty-two, in a body repre- 
resenting more than four thousand travelling preachers in this 
communion; and, among whom, it is fair to suppose, were in- 
cluded men of the greatest experience and knowledge in the 
administration of the polity of the church. Indeed, on looking 
into the report of the debates of this session, and into the dis- 
cussions upon the report of the committee on the division of 
the church, and, especially upon the all-absorbing subjects that 
led to its necessity, no one can fail to be impressed with the 
eminent ability and intelligence of the leading members of that 
body ; nor, for a moment doubt but that they were profoundly 
skilled in all the history, practice and usages of the church gov- 
ernment, spiritual and temporal, and in the nature and extent 
of their own powers, as the highest judication belonging to it. 

As it respects the action of this body in the matter of divi- 
sion, no one can pretend but that it proceeded upon the assump- 
tion of unquestioned power to erect the church into two separate 
ecclesiastical establishments. ‘The only doubt entertained or 
expressed in the plan of separation, related to the division of 
the common property, on account of the sixth restrictive arti- 
cle, wnich we have conceded all along was not within its compe- 
tence, but which we shall presently notice more particularly in 
another part of the case. Independently of this question of 
property, the power of severance is written upon every page of 
their proceedings. 

Having now arrived at the conelusion that the general con- 
ference of 1844 was competent to make the division, and that 
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the only condition annexed to it has been fully complied with, 
we are prepared to apply the principles of law, which, in this 
posture of the case, must govern it. 

We have held, in a previous part of this opinion, that the 
complainants must bring themselves within the description of 
persons entitled to the benefit of this charitable fund as pre- 
scribed by its original founder ; and that, when they have done 
this, those who deny or withhold the charity must present a 
case to the court taking them out of the description. This has 
been attempted by showing that they have wrongfully separa- 
ted from the connection and communion of the Methodist Epis- 
copal church, and erected themselves into an independent eccle- 
siastical establishment; and have, therefore, deprived themselves 
of the character of beneficiaries of the fund. Having arrived 
at the conclusion that there is no foundation for this allegation, 
the ground of defence, of course, fails; and the complainants 
still continue clothed with the character and rights belonging to 
them previous to the separation. The separation having taken 
place in pursuance of the action of the competent ecclesiastical 
authority—by the action of the founders of the Fund themselves 
—how can it be maintained that the beneficiaries, failing within 
the new organization, have forfeited the character which enti- 
tles them to itsenjoyment ? What act have they done to deprive 
them of the description of the persons for whose relief its pro- 
ceeds have been permanently devoted. 

It is not pretended, but, that they are still travelling preach- 
ers in the Methodist F'piscopal connexion and communion, sub- 
ject to its doctrines and discipline ; and devoted to the accom- 
plishment of that mission for which this church was planted in 
these United Stetes; nor, but, that the field of their labors is 
within the domain covered by its original organization. A new 
construction of its polity, within this limit, has been determined 
upon by its highest judicatory, in order that the great mission 
may be more harmoniously, and more effectually carried on.— 
For this purpose, two distinct ecclesiastical organizations, we 
may say identically the same, have taken the place of one—the 
same discipline, faith, and doctrine—and all united in spreading 
the same gospel and teachings throughout the land. 

Assume, therefore, that the General Conference was disabled 
on account of the sixth restrictive article, from apportioning 
this fund ; still, if the complainants bring themselves within the 
description of the beneficiaries, they are not thereby deprived 
of it.. The law steps in ‘and enforces the right. Holding this 
relation to it, and not having forfeited it by any wrong act of 
their own, or by any cause set up against them, it is not in the 
competence of the General Conference and Annual Conference 
combined, to deprive them: Their right rest npon established 
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principles of law and equity, which make it the duty of a court 
of chancery to interfere, and see that the fund is properly ad- 
ministered. 

Looking at the position of these complainants and those they 
represent, an account of the action of the General Conferences 
of 1844, dividing the ecclesiastical organization and substituting 
in its place two distinct, independent judicatories, it is by no 
means certain that the distribution is in contravention even of 
the sixth restrictive article, that appropriates the fund for the 
benefit of the travelling supernumeraries and worn out preach- 
ers, their widows and orphans. It is this description of persons 
to whom it is destined by the adjudication of the court. They 
are not only within the description, but are also to every per- 
sons heretofore in the enjoyment of it, and for whom it was 
originally intended. 

Granting that these persons have done no wrongful act, but 
are still laboring in the church, as heretofore, except under a 
different merely territorial organization, they are pre-covered 
by the spirit, if not by the letter of the restrictive article. 

Upon the whole, our conclusion is that the complainants are 
entitled to their share of the produce of the book concern, and 
a decree will be ordered accordingly. Whether the funds shall 
be administered by an application of the produce, pro rata, or 
by an apportionment of the capital, are questions reserved un- 
til the settlement of the decree. 

We had hoped that this unfortunate controversy would have 
been amicably adjusted by the parties, agreeably to the sugges- 
tiyn of each of the learned counsel, at the close of the argu- 
ment, and in which the court cordially concurred. 

But if the views we have taken of the case, and conclusions 
we have arrived at, shall tend in the least degree, to heal the 
unhappy divisions, and restore brotherly affection and christian 
friendship among so highly useful and distinguished a body of 
christians, we shall not regret the labor we have bestowed in 
deciding it. 

Hon. Reverdy Johnson, of Baltimore, Mr. Daniel Lord, of 
New York, and Mr. Johnson, jr., of Baltimore, for Complain’ts. 

Hlon. Rufus Choate, of Boston, Messrs. George Wood, and 
EZ. L. Fancher, of New York, for Respondents. 
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Circuit Court of the United States.—Ohio Dis’t. 


October Term, 1851.—Motion to Quash. 
THE UNITED STATES v. JAMES IRWIN. 


1. The 14th Section of the Act of Congress of the 30th of April, 1790, providing 
that the forgery of, or the uttering and publishing any forged ‘certificate, 
indent, or other public security” shall be punished by death, is repealed by 
the 17th Section of the Crimes’ Act of the 3d of March, 1825, which enumer- 
ates as the subjects of forgery, an ‘indent, certificate of public stock, or 
debt, or treasury note, or other security of the United States, or any letters 
patent,” &c., and declares, that the punishment, on convicrion, shall be fine 
and imprisonment. 

. A posterior statute inconsistent with and repugnant to the provisions of a 
prior one, operates as a repeal of the old statute, without any express words 
to that effect. 

. A Military Land Warrent is neither an indent, nor a public security of the 
United States, within the meaning of the Act of Congress of March 3d, 1825. 

. Words and phrases used in a statute, must be understood in the sense in- 
tended by the law maker, when that can be ascertained with reasonable 
certainty. 

. If general words in a statute follow an enumeration of particular cases, they 
are held to apply only to cases of the same kind as those expressly mentioned. 

. The forgery of a Land Warrant not being embraced, either expressly, or by 
implication, in any Act of Congress, there is consequently no jurisdiction to 
punish; and, a motion to quash an indictment for such forgery will be 
sustained. 

S. Mason, District Attorney, for the United States. 

H. Stanbery and — Andrews, for defendant. 

Leavitt, District Judge:—This motion is urged on the 
ground that the instrument or paper alledged to have been 
forged, is not embraced, either expressly, or by fair construc- 
tion, in any Act of Congress, defining and punishing the crime 
of forgery. If this position is sustained, it is quite clear, this 
motion must prevail. This Court has no common law jurisdic- 
tion of crimes, and therefore, no power to adjudge any act 
criminal, not declared to be so, by statutory enactment. 

This Indictment contains four counts. The first charges the 
forgery of a Military Land Warrant, averring it to be, “a pub- 
lic security of the United States.” The second charges the 
forgery of such Warrant, with the averment, that it is a “cer- 
tificate of a right to locate one hundred and sixty acres of the 
lands of the United States.” The third and fourth counts 
charge the uttering and publishing of the instrument, as de- 
scribed respectively, in the first and second counts. 
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It is insisted, in the first place, in opposition to this motion, 
that the charges set forth in the several counts of the indict- 
ment, are within the provisions of the 14th Section of the Act 
of Congress of the 30th of April, 1790. 1 vol. Laws of the U. 
S., p. 115. This section provides for, and punishes the forgery 
of any “certificate, indent, or other public security,” or, the 
uttering and publishing, any such forged instrument; and af- 
fixes to any of these crimes, the punishment of death. 

There can be no doubt, that if this section is in foree, the 
forgery alledged in the indictment, and the uttering and pub- 
lishing the for ged instrutment set forth, are within its terms. 
The term certificate, as used in that section, is sufficiently com- 
prehensive to embrace the Land Warrant described in the sev- 
eral counts. This instrument is substantially, a certificate 
emanating from the proper officer of the government, setting 
forth, that the person named therein, is entitled on the ground 
of military service, to locate one hundred and sixty acres of 
lands of the United States, subject to entry at private sale. 

But, it is contended, that the section referred to, is impliedly 
repealed by the 17th Section of the Crimes’ Act of the 3rd of 
March, 1825. 4 vol. laws of the U.S., p. 119. And this 
presents the first question for the decision of the court, in the 
consideration of the impending motion. 

The Act of 1825 contains no clause expressly repealing any 
part of the act of 1790. There is a provision in the 26th sec- 
tion of the former act, to the effect, that all prior laws inconsis- 
tent with its enactments are repealed. This, however, is only 
declatory of the principle long since settled, that a posterior 
statute inconsistent with, and repugnant to, the provisions of a 
prior one, operates as a virtual repeal of the old law. The only 
enquiry arrising here, is, whether, under the operation of this 
rule, the 14th section of the act of 1790 is abrogated or sus- 
pended by the 17th section of the act of 1825. 

By the terms of the 14th section of the old law, the instru- 
ments or papers of which forgery may be committed are, a 
“certificete, indent, or other public security.”” By the 17th 
section of the later act, the specification is extended, and em- 
braces any ‘in dent, certificate of public stock, or debt, treas- 
ury notes, or other public : security of the U nited St: ates, or any 
letters patent, issued or granted by the President of the United 
States, or any bill, check, draft for money,’ ’ Ke. 

A comparison of these two sections, seems to warrant the 
conclusion, that it was the intention of Congress in the enact- 
ment of the latter to repeal the former. There are several 
considerations clearly sustaining this inference. In the first 
plaee, it may be noticed, that the act of 1825, contains in its 
enumeration of instruments of which forgery may be predicated, 
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the term IJndent, precisely as used in the act of 1790, and 
without the semblance of a reason, that it was intended to be 
understood in any different sense. Now, if it was the intention 
of the law making power, in the passage of the act of 18265, 
merely to add to and enlarge the specifications of the old law, 
with the purpose that both should co-exist, it is not easy to per- 
ceive why the term indent should have been inserted in the 
last law. There is certainly no foundation for the inference 
that Congress intended the forgery of this instrument, should 
be punishable under two different statutes, in force at the same 
time. The same remarks apply with equal force in reference 
to the terms, ‘public security.’’ These words occur in the aet 
of 1790, and are also found in that of 1825. It is clear too, 
that the use of the term certificate, as it appears in the two 
acts, is pregnant with meaning as to the intention of Congress, 
in the later enactment. In the old law, the word is used in its 
most unlimited sense, and fairly embraces any instrument which 
can be called a certificate. In the act of 1825, the same term 
is used, but with additions deemed necessary to the clearness 
and precision demanded in statutes defining and punishing 
crimes. Unlike the term Indent, which has a specific meaning, 
and could extend only to a single instrument known to the goy- 
ernment; the term certificate would include a numerous class of 
public papers; and its use, without any restrictive additions, 
would leave almost unlimited scope for judicial constructions. 
It was, doubtless, from considerations of this kind, that Con- 
gress, in the act of 1825, carefully restricted the term toa 
‘certificate of the public stock, or debt;’’ intending, by the 
very full specification which follows, of the instruments declared 
to be the subjects of forgery, to embrace all for which provision 
was deemed necessary. 

There is still another consideration, showing very conclu- 
sively, the intention of the Legislature, to supersede the section 
of the act of 1790 referred to, and that the two sections under 
review, can not stand together. By the section of the former 
law, under which, it is argued, this indictment may be sustained, 
the penalty, on conviction of the crime of forgery, is death.—- 
By the act of 1825, the milder punishment by fine and impris- 
onment is substituted. While it is conceded, that the latter 
statute abrogates the death penalty provided for by the old law, 
it is insisted, that this change does not operate as a repeal of 
that part of the section which defines the crime. It is doubt- 
less a common exercise of legislative power and discretion, to 
increase or lessen the punishment of a crime, provided for, and 
defined by a previous statute. But, where that object alone is 
contemplated, it is usual to provide simply for such a change, 
without any attempt to change, or interfere with, the body of 
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the statute. And this is affected, by a clear and explicit dec- 
laration of the purpose of the legislature, leaving no doubt as 
to the object intended. In the case now under consideration, 
we find the provisions of the former law materially changed in 
other respects than the change of penalty. All the instruments, 
the forgery of which is punished by the old law, are included in 
the new, with many additions. This fact, in connection with 
the change in the penalty, points clearly to the conclusion that 
the act of 1825 was designed as a substitute for that of 1790; 
and by fair implication repeals it. 

It is claimed however, in the argument, that if the act of 
1790 is not in force, the forgery charged in the indictment is 
punishable under the act of 1825. To the examination of this 
point the attention of the court is directed. 

The substance and character of the instrument alleged to 
have been forged, has been already noticed. It is, in brief, a 
certificate that the person named in it, is entitled to locate 160 
acres of the public lands. Is this document within the terms 
and scope of the act of 1825, defining and prescribing the crime 
of forgery? The enumeration of the instruments, the forgery 
of which is provided for, by that law, and within which, it 1s 
argued, a Land Warrant may be included, embraces an indent, 
certificate of public stock, or debt, treasury note, or other publie 
security, &c. Isa Land Warrant an Indent? It is insisted in 
the argument, that the term, in its g2eneral and comprehensive 
sense, signifies any contract or obligation in writing, and that 
a Land Warrant may, by fair construction, be embraced within 
its scope. It is true, the word indent is used by the English 
Lexicographer in the sense contended for, but it is clear, it was 
not used in that sense either in the act of 1790 or 1825. Re- 
ferring to Webster’s Dictionary—certainly the highest authority 
on questions of this kind—we have an intelligible clue to the 
meaning of the word, as used and understood by our statesmen 
and legislators. It is defined to be, a certificate issued by the 
government, at the close of the revolutionary war, to the public 
creditors. It is clear, a Land Warrant is not within this defi- 
nition. And, recognizing the soundness of the rule, that terms 
and phrases employed in statutes must be understood in the 
sense intended by the law miker, where that can be ascertained 
with reasonable certainty, the conclusion follows, that the in- 
strument in the indictment is not an indent. 

But it is strenuously urged, that a Land Warrant is included 
in the more comprehensive language of the statute, namely, 
“other public security of the United States.” But it would be, 
in the opinion of the court, a violation of every safe principle 
of construction, to give it this far-reaching import. The term 
Public Security, as used in the legislation of Congress, and in 
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its popular acceptation, has a fixed and determined meaning. 
It is simply a certificate, or instrument issued by the proper 
officer, under the authority of law, evidencing the pecuniary in- 
debtment or liability of the government to the holden. Stand- 
ing by itself, and without any light thrown upon it, by its 
collocation and association with other terms used, this must be 
regarded as the utmost extent of its signification ; especially, 
when occurring in a penal statute requiring by a long sanctioned 
principle, gre at strictness of construction. 

If however, there was room to doubt the correctness of the 
conclusion, the sense in which these terms were intended to. be 
used in the statute under consideration, is quite obvious from 
their connection with those immediately preceding them. A 
class of instruments, the forgery of which is made punishable— 
all referring exclusively to evidences of pecuniary indebtment 
or obligation—are grouped together, followed by the compre- 
hensive w ords, “tor other public security.” The words, which 
immediately precede these are, indent, ecrtificate of public stock, 
or debt, or treasury note. Now, it isa well settled rule of con- 
struction, that “if general words follow an enumeration of par- 
ticular cases, such general words are held to apply only to cases 
of the same kind as those which are expressly mentioned.” 
Smith’s Commentaries, sec. 740. It would certainly vicksts 
this rule, to give to the words public security, a meaning so 
expansive as to embrace any thing, not kindred to the instru- 
ments immediately preceding them, i in reference to which those 
words are comprehensively used. And, that they were intended 
thus to be understood, and not as general words covering any 
possible omissions in the specifications contained in the whole 
section, is obvious from the fact, that they are followed by an 
enumeration of various other instruments, the forgery of which 
is provided for. In any other view of this section, the object 
of the legislature in setting forth, with such studied particu- 
larity, what were intended to be, the subjects of forgery, would 
be wholly defeated, and a boundless field opened fot judicial 
construction. 

Upon the whole, the court is led, satisfactorily to the cenclu- 
sion, that in reference to the paper described in the indictment, 
there is an omission in the legislation of Congress, which can 
not be supplied by any rightful exercise of judicial discretion. 
If the law does not declare the forgery of a Land Warrant to 
be a crime, this count cannot hold it to be so. It possesses no 
legislative power; and, the exercise of such a power, under the 
name of judicial construction, would be nothing lesssthan usur- 
pation. It is required by the theory of our government, and 
is essential to the preservation of the rights of the citizen, that 
the apportionment of power to the co- ordinate branches desig- 
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nated in the constitution, should be rigidly observed by each. 
And it is better that crime should sometimes go unpunished, 
than that this cardinal principle should be violated. 

The pending motion is not based in any technical exception 
to the frame and structure of the indictment. In such cases, 
courts reluctantly exercise the power of quashing an indictment, 
and will not do so, unless the defects alledged are palpable, and 
can not be remedied by a liberal and enlightened application of 
acknowledged principles of law. But the present motion goes 
to the jurisdiction of this court. And, as there is a defect of 
power to punish in the event of a trial and conviction, its plain 
duty is, in this incipient stage of this proceeding, to quash the 
indictment, and thus, relieve the accused party, however guilty 
in fact, from the jeopardy in which he is placed. 

Indictment quashed. 


In the Court of Common Pleas of Perry County. 


October Term, 1850.—Sci fa.—Case stated. 


GEORGE SPRENKLE, Adm’r of Abraham Garber, dee’d., 7. ALEXANDER 
LACKEY, Ex’r of Henry Hilands, dec’d., with notice to the Heirs 
and Terre-Tenants. 


On the 3d September, 1842, Henry Hilands, defendant’s 
Testator, died, possessing real estate and leaving issue. At 
the time of his death he was indebted to one Abraham Garber, 
of York county, and in addition to this indebtedness, Garber 
loaned to Highlands’ Executor $200, to enable him to pay 
debts of the estate. Garber took a judgment for his whole 
debt and entered it of record on the 2d day of June, 1845.— 
The Testator was desirous of paying his debts, and for this 
purpose, he directed his Executor ‘to sell so much of his land 
as will pay all lawful demands.” After the payment of his 
debts, he directs his estate to be appraised, and if not taken at 
the appraisement, to be sold, and the proceeds equally divided 
amongst his heirs. On the 4th April, 1848, the Executor, 
doubting his authority in the will, made application to the Or- 
phans’ Court for an order to sell the estate, and sold it on the 
14th September, 1850, for $1970. On the Tth October, 1850, 
a scire facjas was issued to revive Garber’s Judgment, more 
than five years having elapsed since its entry. 

The question presented is whether the plaintiff is entitled to 
a judgment of revival and the payment of his judgment out of 
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the proceeds of the sale of the land, or, whether the estate and 
heirs are discharged from its payment, the judgment having 
lost its lien. 
MeIntire for plaintiffs, and Anderson for defendants. 
Opinion of 'udge Watts:—The facts of this case present 
points of legal novelty, and notwithstanding the industry and 
veal with which the counsel have prepared it, we do not profess 
to have arrived at a conclusion entirely satisfactory to ourselves; 
but in rendering the judgment, we have the satisfaction of 
knowing, that, if our opinion be erroneous, it is in the power 
of the parties to correctthe error. 
Under the Act of 1797 the lien of a debt of a decedent, if 
sued within seven years of the death of the debtor, continued 
for twelve years: that is, seven years by virtue of the Act of 
Assembly, and five years, counting from the termination of the 
seven, by force of the “suit brought.’’ This was the settled 
construction of the law, first distinctly pronounced in Penn ys. 
Hamilton, 2 Watts, 53, and subsequently ratified in many cases. 
In our new judicial code and by the Act of the 24th of ‘ebru- 
ary, 1834, the law of 1797 was re-enacted, changing only the 
limitation from seven to five years; in all other particulars the 
phraseology of the Acts being the same. We could, therefore, 
not hesitate to give it the same interpretation, if we did not 
think, that it was the deliberate purpose of the Supreme Court, 
availing themselves of the opprtunity, to adopt a new rule of 
practice in this particular. In Benner vs. Philips, 9 Watts & 
Sergeant 17, having before them for construction, in this par- 
ticular, the Act of 1834, the court, after saying that, “it has 
‘been already decided, commencing suit against tho Adminis- 
“trator, without naming the heirs and obtaining judgment, 
“‘ does not release the lien,’ adds, ‘‘It is competent for the 
“creditor, notwithstanding, afterwards to proceed against the 
“‘heirs; and when this is done within five years from the ren- 
“ dition of the judgment against the Administrator, we think, 
“from analogy to the 24th section of the Act of 1834, the lien 
“remains. ‘ihis will furnish an intelligible rule, equally just 
“ to the creditor as the heirs. The judgment is record evidence 
“of the claim. We think it unavoidable that the lien should 
“be suffered to remaln longer, as that would continue the mis- 
“chief, which the Legislature and the courts have taken such 
“pains to remedy. As, then, the scire facias against the heirs 
“‘was brought within five years from the judgment against the 
‘* Administrator, we are of opinion there is nothing in the sec- 
“ond objection.” And this case is subsequently recognized in 
Keenan ys. Gibson, 9 Barr 251. So that we now take it to be 
the settled law, that a judgment against an Administrator for 
a debt of the decedent, loses its lien upon his real estate, unless 
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a scire facias with notice to the heirs or terre-tenants be issued 
thereupon within five years from the rendition of the original 
judgment. In the case now before us the judgment was origi- 
nally obtained against the Executor alone, and the scire facias 
did not issue within five years from the rendition of the original 
judgment ; and if these were the only facts in the case, we 
would say that the Terre-Tenants were entitled to judgment. 
But there are other facts. The Testator was aware that his 
personal estate was inadequate to the payment of his debts; 
and thus provides for them: “I allow my Executor to sell so 
“much of my land acjoining Henry Young and Jacob Hair as 
“will pay all lawful demands against my estate, if my executor 
“sees cause, as soon after my decree as he can, and clear the 
“estate of debt.’’ This gives an entirely new aspect to the 
case and diverts it, in our opinion, entirely of the question of 
lien. ‘The authority and power given to the Executor to sell, 
was by the 4th section of the Act of 31 March, 1792, a devise 
of the land to heirs; he thereby, as to it, became a trustee for 
the creditors, the lien of whose debts, as to him, could not be 
lost by a lapse-of time short of that which would raise a pre- 
sumption of payment. This principle is clearly settled in Alex- 
ander vs. McMurray, 8 Watts 504. Nor can it be urged with 
much force, that the Testator only authorized a sale of part of 
his land, for the payment of his debts. It is very manifest 
that it was a primary object with the Testator, that his debts 
should be paid; and the fund provided for the purpose was not 
otherwise limited in amount than by ‘‘so much of my land ad- 
joining, &c., as will pay all lawful demands against my estae.” 
That the Executor applied to the Orphans’ Court for an order 
to sell the land, seems to have been upon the principle of ex 
majora cantela and not because he was not clad, with full power 
without such order. His sale was virtually by force of the 
powers contained in the will; and he holds the proceeds of it 
as a trustee for the benefit of creditors, without regard to the 
question of lien. But it may be said why issue the scire facias 
or give notice to the terre-tenants at all? because they have a 
residuary interest after the payment of debts; and it would be 
competent for them to shew that the debt was paid; and again: 
because the court say in Alexander vs. McMurray before cited, 
that if the Executor neglects to execute his trust by making 
sale, the creditor may pursue the land by execution on his 
judgment. ‘There is nothing in the fact that a part of Garber’s 
judgment was composed of $200 advanced to the Executor to 
enable him to pay a pressing debt of the estate. It was so ap- 
plied and equity would subrogate Garber to the rights of the 
creditor whose debt was paid. 
Judgment for plaintiff for the amount claimed. 
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Hamilton County.— April Term, 1851. 
JOHNSON vc. ROGERS. 


Held, that the claim of mortgages on a steamboat, though prior in date, is sub- 
ject to claims against the boat under the statute making the boat liable for 
debts contracted by the agents of the boat, and that the statutory debts must 
be first paid. 

Bill in chancery. The facts are substantially stated in the opinion of the court. 

SpaLpine, J.—The facts set forth in the bill and admitted 
in the answer are as follows: In 1847 McFall & Smith became 
the pnrchasers of the steamboat Ben Franklin No. 7, from the 
defendants, Rogers and Sherlock, for $10,000: of the purchase 
money they paid $5000, and to secure the residue executed 
three promissory notes for $1667 each, payable in three, six 
and nine months, and signed by McFall & Smith, with the 
present complainants. At the same time McFall & Smith exe- 
cuted a mortgage of the steamboat to the vendors, Rogers & 

Sherlock, as additional security for the payment of the notes. 

A bill of sale was made for the boat, and she passed into pos- 

session of the purchasers, McFall & Smith, who ran the boat on 

the Ohio and Mississippi rivers. At the time of the sale she 
was stated to have been wholly free of any incumbrance in the 
shape of liens; but some time after, debts were contracted for 
the use of the boat which became liens according to the laws of 
Ohio; and in 1848, by virtue of a warrant issued from the Su- 
perior court, the boat was seized, debts came m against her to 
the amount of $5000, and she was subsequently sold, under the 
proceedings in that court, for $3800, and all the avails of the 
sale distributed among the creditors who held liens under the 
watercraft law. During that time Rogers & Sherlock had 
omitted to file their mortgage in the office of the Recorder of 
Hamilton county, not supposing it necessary. They did not 
interpose any claim nnder the mortgage for a share of the 
avails of the boat when sold. The present complainants urged 
to the court that they should be absvlved from any liability on 
these notes, for the reason that the defendants by their negli- 
gence had lost to them the security of the mortgage, of which 

. they should have had the benefit as the sureties on the notes. 

And the question brought to our consideration is this, whether, 

when a steamboat or canal boat is sold, and a mortgage taken 

to secure a portion of the purchase money, the subsequent ex- 
enses of a boat when running will attach a lien to the boat 
when seised for the same, which will override the mortgage 
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thus executed? Because if they will, the claim of the present 
complainant falls to the ground, for Rogers & Sherlock had no 
protection against those expenses of the boat in their mortgage, 
even if it had been duly filed in the Recorder’s office. We take 
it, that this question has been settled by the Supreme Court of 
this State substantially in two or three cases, and directly in 
the case of Prevost et al., v. Wilson et al., in the 17th volume 
of Ohio Reports. But if the question was before us de novo we 
should have no hesitation in saying that the mortgage on the 
boat would be no screen against the expenses of the boat when 
running. It was the object of the Legislature to enable a 
mechanic who labored on the boat, or any party supplying her 
with necessaries, to retain a lean on her superior to that even 
of any owner or any mortgagee. We cannot see why a mort- 
gagee of a boat who suffers her to run should have any right to 
be protected, superior to those of the bona fide holder without 
amortgage. If we were to say, where a boat is to be sold and 
a mortgage taken, that that mortgage should operate as a screen 
to protect her from her own expenses when running, we should 
defeat, to one half of its extent, the operation of this statute. 
An individual who sells a boat, or who for a debt due him takes 
a chattel mortgage on a boat, may protect his mortgage if he 
will keep his boat in his possession: but the moment he suffers 
her to run on the river he gives a license to those in charge to 
contract debts on the faith of the boat, which shall attach a 
lien superior to his mortgage. If we entertained any doubt on 
the subject we should have reserved the case for the Court in 
Banc, but the exact principle here contended for has already 
been decided in the case reported in the 17th volume of the 
Ohio Reports. The bill must be dismissed with costs.* 
Messrs. King ¢ Anderson for complainants. 
Messrs. Coffin ¢ Mitchell for defendants. 
Western Law Journab. 


*After the filing of the bill in this case, and before the hearing, application 
was made to Judge CaLpweLL, at Chambers, for an injunction, restraining 
Rogers & Sherlock in the collection of the notes. The motion was fully argued 
before him and the injunction refused, Judge Caldwell holding that the Court 
in Banc had settled the question, as now held by Judge Spalding. 

A bill had been previously filed in the Commercial Court of Cincinnati, and 
like application made for an injunction, which was refused for the same reasone. 
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Court of Common Pleas.—Philidelphia County. 


In Equity.— December 6th, 1851. 


[HOLL v. HOLL, et al.] 


The practice of the Court of Chancery is to dissolve an injunction on an affida- 
vit denying the facts and the equity on which it has been granted. 
Security must be entered before the injunction can issue as required by the act. 

The facts of this case appear from the opinion of THompsoy, 
P. J. On Tuesday last a bill was filed in this case, and a mo- 
tion, supported by affidavit, made for a special injunction, to 
restrain the defendants from further proceedings on an execu- 
tion issued out of the district court of the city and county of 
Philadelphia, wherein the said Jacob Holl is plaintiff, and said 
Benjamin F. Holl, defendant, upon which execution a Sheriff’s 
sale of personal property was to have taken place at half-past 
ten o'clock of the same day. The merits of complainant's bill 
as stated on the affidavit were that the said B. F. Holl had be- 
come indebted to said complainant to a large amount for goods 
sold to him by complainant, and had given his notes for the 
same, some of which are now due, and unpaid, and that the 
said debts were created in consequence of representations made 
to said complainant by said B. F. Holl and his father the said 
Jacob Holl, that the said B. F. Holl had a capital of $10,000 
invested in his business, which representations said complainant 
now believes were false and fraudulently made, by both of said 
parties, and for the purpose of inducing the complainant to give 
credit to said B, E. Holl. That the said parties now pretend, 
that said B. F. Holl is indebted to his father, the said Jacob 
Holl for the amount which they had before represented as the 
said capital, and that said B. F. Holl is insolvent, and unable 
to pay his debts. And further, that said B. F. Holl on or 
about the 15th day of November last, gave to his said father 
an amicable action, which was antedated, and cntered in the 
said district court for she purpose of giving said Jacob Holl a 
preference over the other creditors of said B. F. Holl, and 
judgment obtained thereon, upon which judgment the execution 
issued, which was sought to be restrained. 

Upon the merits as disclosed by said affidavit, an injunction 
was granted to restrain the defendants from proceeding upon 
the said execution until answer or further order. On the some 
day, a motion was made by the defendants to dissolve the said 
injunction, which motion came up for hearing on Thursday last, 
and defendant having presented counter affidavits, was heard 
on the merits as exhibited upon the affidavits of both parties. 

It was argued on behalf of the complainant that the facts 
disclosed in the bill exhibited a fraudulent attempt to create @ 
preference, which was a direct violation of the act of 16 April, 
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1849, and that the complainant, a creditor, though not a judg- 
ment or execution creditor, was entitled to the aid of this court 
to restrain the proceeding upon the judgment thus alleged to 
be fraudulent. 

On the part of the defendants it was contended that the affi- 
davits presented to support their motion to dissolve, fully nega- 
tived the allagations of fraud made in the affidavit by which 
the bail was supported. And that the complainant had no right 
to the aid of the extraordinary power of the court, which power 
could only be exercised in favor of a judgment or execution 
creditor, which he has not, and that the prohibition as to pre- 
ference contained in the act of 16 April, 1849, is only applica- 
ble in case of an assignment. 

These and other grave and important questions relating to 
the powers of this court under the several acts of Assembly 
conferring upon it Equity jurisdiction, were ably argued by the 
counsel on both sides, and if we felt obliged to decide the pre- 
sent motion upon the construction of the act of 1849, and the 
right of a simple creditor to obtain the aid of this court in en- 
forcing its provisions, we should have been compelled to give 
to this case much more consideration than the time, and our 
other duties have enabled us to afford. But upon an attentive 
consideration of the affidavits presented by the defendants, we 
are of the opinion that they fully meet and negative the facts 
set out in the affidavit of the complainant, and upon which his 
Kquity is founded. 

It was admitted by the complainant’s counsel that if the affi- 
davits were entirely responsive to the bill, that the injunction 
must be dissolved—upon a fair vicw of them we think they are 
so—certainly if believed, and we are obliged to take them as 
true, they deny fully every material fact alleged, though not 
with the particularity required in an answer. 

It is the universal practice of a Court of Chancery to dissolve 
an injunction on an affidavit denying the facts and Equity upon 
which it has been granted. Carpenter vs. Burden. 2 Parsons, 
24. Upon this ground therefore, we are of opinion that the 
injunction must be dissolved. 

Another question which arose, in consequence of an inadver- 
tency in granting the injunction, or of the misunderstanding of 
the manner in which the security required by law in cases of 
this nature was entered, may be mentioned, as important in 
fixing the future practice of the court. Snpposing that the se- 
curity was entered by bond in the Court Office, the injunction 
was granted without without requiring any evidence of that 
fact. No such security, however, was so entered, the counsel 
for the complainant being under the impression that the court 
had heretofore construed the law as applicable to certain cases 

VOL. XI.—NO. V. 
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only, of which this was not one. As the practice on the subject 
seems not very well defined, we have attentively considered the 
act of Assembly referred to, and regarding it as highly neces- 
sary to protect the rights of the defendant in cases of this na- 
ture, we think it proper to enforce it according to its plain and 
obvious meaning. Conceiving that where a party asks the aid 
of the highest power of the court, in his favor, he should be 
required to secure others against the injury which may arise 
from the exercise of it for his own benefit. The familiar prae- 
tice at law, of requiring bonds in cases of replevin, attachments, 
ete., has not been complained of as a hardship—and as the in- 
juries which in many cases may arise from the exercise of the 
power referred to, are obvious—we feel bonnd hereafter to re- 
quire the proper security to be entered in the manner directed 
by the said act. 
The injunction in this case is dissolved. 


Court of Common Pleas.—Philadelphia County. 


SALTER v. THE COUNTY. 


Under the 4th sec. of the act of April 18,1851, two dollars only can be claimed 
as compensation to judges so conducting the election. 

Case Stated.—The plaintiff was a clerk of the election held 
in the second precinct of 5th Ward, Kensington, on the second 
Tuesday of October last, and as such, attended at the polls, and 
discharged the duties of his office on the day of election, and in 
preparing the necessary papers and returns. He was after- 
wards employed for two days in perfecting such papers. 

The defendants paid the plaintiff the sum of two dollars for 
his services as clerk for the day on which the election was held, 
and contended, at the same time, that he was not entitled to 
receive any other or greater sum for his services as clerk of the 
said election, under the 4th section of the act of 28th of April, 
1851, as that act distinctly says that two dollars shall be in full 
as compensation to the judges, inspectors, and clerks conduct- 
ing such election. 

The plaintiff, however, contends that the services rendered 
by him, after the polls were cloaed, were services not rendered 
in conducting the election, but were services rendered in pre- 

aring the necessary returns, Xc., of the said election, and for 
or which he is entitled to extra pay. 

The plaintiff also contends, that the County Board and 
County Commissioners are bound to disburse the money so ap- 
propriated for the said purpose. 





AMERICAN LAW JOURNAL. 227 


[Salter v. The County. ] 


The question was submitteed to the Court in the followin 
shape :—If the court are of opinion that the plaintiff is entitled 
to recover for such services as stated, then judgment to be en- 
tered for the plaintiff for the sum of $4. If otherwise, then 
judgment to be entered for the defendant. 

Kina, P. J.—That the compensation allowed to the officers 
of the General Election, under the act of the 28th of April, 
1851, is inadequate to the labors required to be performed by 
them, I am prepared to admit. But that certainly affords no 
sufficient reason for allowing them a greater compensation for 
their services than is expressly ascertained by law. 

When tne city and county of Philadelphia was divided into 
small election precincts, for the purpose of faciliating the recep- 
tion of votes, it was seen that the expenses of such multiplied 
polls would heavily increase the public expenditures if that 
contingency was not carefully guarded against. It was to meet 
this manifest result, that a precise sum was designated by law 
as a full compensation for the services of the officers in conduct- 
ing such elections. To conduct an election, means to execute 
all the duties connected with it required by law. These duties 
form a whole ; and when a precise sum is allowed for an entire 
public service such public service cannot be divided into parts, 
and separate compensations allowed for each. It is for the 
service that the compensation is allowed, not for the quantity 
of time employed in its execution. The law is express, its in- 
tention is clear and this intention is best consummated by 
mated by permitting it to speak for itself. If there was room 
for allowing a construction, sufficiently liberal to embrace the 
plaintiff’s claim, I should feel disposed to adopt it. But this I 
cannot find, neither in the terms, the spirit, nor the policy of 
the act. 

The appropriation made by the County Board cannot change 
the question, which is one of the legality of the plaintiff’s de- 
mand, not of its abstract merits. The appropriation I consider 
as the expression of the favorable opinion of that respectable 
body, in reference to the claim, and as such it is entitled to, 
and must be received with every consideration. But before 
this court the claim of the plaintiff must be regarded and deter- 
mined as a question of positive law. Although I agree with 
the County Board, that the plaintiff’s claim is a reasonable 
one, yet finding no warrant for its allowance in the law, but 
the contrary, I cannot pronounce a judgment directing its pay- 
ment out of the public treasury. The result is that there must 
be judgment in the county on the case stated. 

Judgment for the defendant. 
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Law Rerorm tn EncLtanp.—The Association known in En- 
gland as the Society for Promoting the Amendment of the Law, 
appointed a special committee on Law and Equity Procedure, 
to whom it was referred ‘to inquire whether the principles of 
Law and Equity can be administered in the same court and by 
the same form of procedure; and in making such inquiry, to 
have regard to the provisions and operation of the New York 
Code.”” This committee have made their first report, which 
has been furnished us by David Dudley Field, Esq., and which, 
from its ability and the interest that attaches to the subject, we 
give entire. 

“In pursuing the very difficult investigation intrusted to 
them, the Committee propose to consider, first, the causes and 
nature of the distinction between Law and Equity; next, the 
practical advantages which flow from that distinction ; and, last- 
ly, the practicability and expedience of adopting some plan 
whereby that distinction can be safely abolished. 

And first—as to the causes and nature of the distinction be- 
tween Lau and Equity. The common law of England is the 
work of a rude age, more anxious to protect the rights of the 
citizen from being overborne by the power of the barons, or ur- 
dermined by the corruption of the jdges, than to ascertain 
ihose rights clearly, or to enforce them completely. Hence the 
common law has ever looked with jealousy on the transfer, and 
indeed on the existence of rights not accompanied by posses- 
sion ; it has sought, by means of trial by jury, to place the ad- 
ministration of the law in the hands of the people themselves, 
and it has fettered judicial discretion, by enforcing technical 
rules incapable of expansion, and by prescribing a strict and 
unvarying judgment. As society advanced, such a state of 
things naturally produced much injustice. Many rights arose 
which the courts of law either totally ignored, or only partial 
recognized; and at length, towards the end of the fourteent 
century, the evils arising from this illiberal system had reached 
such a pitch, that the clerical chancellors, after the example of 
the preetors at Rome, assumed a jurisdiction, in cases of pecu- 
liar hardship, to mitigate the severity, to supply the defects, 
and to extend the remedies of the common law. The principles 
upon which the Chancellor proceeded were drawn in part from 
the civil law, and in part from abstract morality and justice; 
and he asserted his jurisdiction, not by interfering directly 
with the proceedings of judgments of the courts of common law, 
which would have provoked a dangerous, and probably a suc- 
cessful resistance, but by personal influence exerted upon the 
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litigants, whom he compelled, by the threat of punishment, to 
do whatever appeared to him upon the special circumstances of 
the individual case to be just, without reference to the maxims 
or the decisions of the courts of law. Thus did the ultimate 
power over property pass in a great measure from the courts of 
law, and thus was the duty of the Legislature >f adapting our 
jurisprudence to the emergencies of society as they arise virtu- 
ally transferred to a Court of Equity. So long as this state of 
things continued, a division of the Courts of Law and Equity 
seems to have been absolutely necessary, for a fusion of them 
would have been nothing less than a complete abrogation of the 
law, and the substitution for it of the arbitrary discretion of a 
judge. And it is in this sense, and with reference to this sys- 
tem, that the committee understand and acquiesce in the justice 
of the celebrated opinion of Lord Bacon :—‘‘Omnino placet 
curiarum separatio; neque enim servabitur distinctio casuum 
si fiat commixito jurisdictionum, sed arbitrium legan trashet.” 

At the present day this ‘“arbitrium” prevails no more in 
Equity than at Law. Precedent has superseded discretion— 
justice is no longer capable of being moulded in Chancery with 
-a view to relieving each individual wrong; for it has long been 
considered, and rightly considered, that any system of law thus 
administered, varying, as it must do, with the opinions of each 
successive judge, is little better than abs>lute tyranny; and 
the decree of the Chancellor, equally with the judgments of the 
Common Law Judges, are now founded on general rules, the 
offspring of former decisions, and applicable alike to entire 
classes of cases. Indeed !Jquity for more than a century past 
has become a system as fixed, as defined, and as incapable of 
further expansion as the Common Law itself, against whose 
harrow principles it relieves. We have thus two systems of 
jurisprudence, of different origin, and employing different modes 
of procedure ; the principle of the one being to mitigate, cor- 
rect and assist the other, though it no longer possesses that 
flexibility and power of individualizing its relief, which such an 
office would seem to require. 

From this brief outline, it is clear that this distinction be- 
tween Law and Equity arose, not from any recognition of its 
abstract propriety, but because the courts of law and the Leg- 
islature had alike omitted to give to the system of Common 
Law that expansion which the advance of civilization impera- 
tively required ; and it is equally clear that, by the substitution 
of precedent for discretion, of general rules for specific reme- 
dies, the nature of equitable jurisdiction has been entirely 
changed from what it originally was in early simes. If, then, 
these two jurisdictions have succeeded in working together for 
the promotion of substantial justice, this result must be attrib- 
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uted, not to calculation or design, but to a fortunate accident. 

Of the Advantage of Division. We now pass on to the 
consideration of the practical advantages arising, or supposed 
to arise, from this division of jurisdictions. These are only 
two: Ist, the power to preserve intact the ancient forms of our 
Common Law; and, 2dly, the superior skill attaining respect- 
ively by the judges and the practioneers in Courts of Law and 
Equity in consequence of the division of labor. The first argu- 
ment, although supported by the authority of Lord Redesdale, 
can scarcely require consideration at a time when the forms of 
actions at Law have been found to work so much injustice, that 
it is proposed, with almost universal consent, to modify exten- 
sively, if not entirely to abolish them. 


With respect to the division of labor, more may be said; but 
even here, as Equity is co-relative and co-extensive with Law, 
those who practise the one must of course be eXtensively ac- 
quainted with the other; and, therefore, under the present sys- 
tem, that superior accuracy which arises from concentrating the 
powers of the mind on a single subject is but imperfectly at- 
tained. No doubt, so long as the respective systems of Law 
and Equity are workod through the medium of totally different . 
rules of procedure, there is an advantage in confining the at- 
tention of the lawyer to one of them only. But, with the 
abolition of this difference, the advantage would be lost. It 
must be observed, also, that it would still be open to every 
lawyer to select that branch of substantive law in which he con- 
sidered himself to excel, and the division of labor would obvi- 
ously be much facilitated by the adoption of one uniform system 
of procedure. 

Even under the present system it is found impossible to carry 
out the division consistently. The Courts of Bankruptcy are 
by statute Courts of Law and Equity, nor could they administer 
the jurisdiction under any other coustitution. From these 
Courts an appeal lies to one of the Vice Chancellors, who is 
thus a judge both of Law and Equity. If we ascend higher, we 
find the highest Courts of Appeal—the House of Lords and 
Privy Council—recognizing no division of labor, but deciding 
all cases, legal and equitable. It is also worthy of remark, that 
among our best Chancellors are to be found the names of many 
celebrated Common lawyers, and among our best Common Law 
Judges have been some who held a high position in Courts of 
Equity. 

Of the Disadvantages of the Division. The principal dis- 
advantages of the division of Law and Equity are the following: 

Ist. The line which separates the two jurisdictions is so ill- 
defined, that, in many cases, a preliminary investigation of 
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great nicety is required before it can be ascertained whether 
the remedy should be sought in Law or Equity. 

24. In many cases a complete remedy cannot be had without 
having recourse to both courts, and thus bringing two law suits 
instead of one. 

3d. Courts of Law are compelled to decide without reference 
to equitable principles; and, consequently, to do injustice with 
a full knowledge of the fact, and an anticiption of the subse- 
quent overthrow of their judgment by the interference of a 
Court of Equity. 

4th. Courts of Law and Equity, in many instances, admin- 
ister the same law; and thus a party is liable to be twice vexed 
for the same matter, and to have the judgment of a Court of 
Law in his favor rendered valueless by the adverse decision of 
the Chancellor on the same point. 

5th. The existence of two distinct systems of pleading and 
practice, is of itself a great evil. 

6th. Courts of Equity are compelled to decree that the par- 
ties themselves should carry their orders into effect, which oc- 
easions much endless trouble and expense. 

The Committee proceed to consider each of these evils in 
their order. 

1. The Uncertainty of the Jurisdiction. Of the uncertainty 
of the line which separates legal from equitable jurisdiction, the 
case Mozley v. Alston, 1 C. & J., affords a singular instance. 
In that case several share holders of a company filed a bill 
against the directors, alleging their continuance in office to be 
illegal, and praying for an injunction. The defendants demurr- 
red, on the ground that the remedy was not Law: after seven 
days’ argument, the Vice-Chancellor of England overruled the 
demurrer; thus establishing the right of the plaintiffs to sue in 
Equity. After five days’ argument, the Chancellor reversed 
the judgment of the Vice-Chancellor, and allowed the demurrer; 
thus deciding that the plaintiff's remedy was at Law. After 
the enormous expense of these proceedings, nothing whatever 
was determined as to the rights, and the plaintiffs were left to 
commence their suit aniew in a Court of Law, with a possibility 
of being met there with an argument that their remedy, if any, 
was in Equity. 

This is not an evil of modern date, as appears by the case of 
Humphreys v. Humphreys, 3 P. Wms. 395. There the plain- 
tiff filed a bill for payment of a bond. The defendant demurrred, 
on the ground that the plaintiff’s remedy was at Law, and 
the bill was dismissed. The plaintiff then sued at Law, and 
obtained judgment; The defendant next filed his bill in Eqity, 
to be relieved against this judgment, on the ground that the 
bond was without consideration, and the court decided in its 
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favor. Here, then, we have a Court of Equity first sending a 
plaintiff to law, and, when the Court of Law had decided, se.- 
ting aside its decision on a ground of which it was unable to 
take notice in the first instance. 

2. Incompleteness of Remedy. In many cases Equity will 
not give relief until the plaintiff has established his right at law. 
Such are bills for partition, for the delivery of title-deeds, for 
an injunction against a nuisance, and bills to establish a right. 
Can any reason be given why the court which decides the right 
should not establish it, or why the court which establishes it 
should not decide it ? 

Moreover, the practice of the Chancellor is to send cases on 
any difficult point of law or question of construction for the 
opinion of a Court of Common Law. He, however, feels him- 
self by no means bound to adopt this opinion, when he has ob- 
tained it, and, if dissatisfied, he will often direct a fresh case to 
be sent to another court; thus throwing upon the suitor the ex- 
pense of twice arguing a point before a tribunal which has no 
power to decide the question, and to whose opinion little weight 
will be attached by the Chancellor, unless it coincides with his 
own. Such a proceeding is very grievious to the suitor, and 
derogatory to the dignity of the courts which are thus consulted. 
Courts of Equily also send issues of fact to be tried by juries. 
This is to the suitor the commencement of a new suit, for which 
his attorney has to prepare new briefs and to instruct fresh 
counsel. The Judge in Equity feels himself no more bound by 
the issue, than the case, and the verdict is often disregarded 
because the legal judge did not draw attention to some point on 
which the equitable rights of the parties turned, of which he 
was probably not apprised. In the case of Morris v. Davies, 
after three abortive trials at law, the Lord Chancellor took the 
decision of the issue of fact upon himself; a course which, if 
adopted at first, would have saved the parties a ruinous expense, 
and in the result would have been at least equally satisfactory. 
‘To illustrate these complicated vexations, the committee will 
briefly refer to the well known case of Rigby v. The Great 
Western Railroad Company. The plaintiffs took a lease of the 
refreshment room at the Swindon station, from the company, 
on the undertaking by the company, that all trains, except, 
among others, trains to be sent express, should call at Swindon. 
The express trains did not call, and the plaintiffs filed a bill in 
Equity, praying for an injunction to compel them to do so.— 
After a demurrer which was overruled, the Vice-Chancellor 
granted the injunction, which the Chancellor on appeal dis- 
solved. The bill was retained, and the plaintiff was allowed to 
bring two actions at law to try his right to an injunction. In 
these he succeeded; but a case was afterwards sent to a Court 
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of Law, to obtain its opinion on a point to which the attention 
of the jury was not sufficietly called, with regard to the liability 
of the plaintiff to a person whom he had made an underlease. 
After three arguments and judgments in Equity, two verdicts 
of juries, and one argument at Law, the suit remained still un- 
decided. 

The corresponding cases, in which a party to suit a law seeks 
assistance from Equity, are a bill of discovery, and a bill for 
an injunction. Neither of these can be granted without filing a 
bill, that is, without commencing a new suit in another court, 
with fresh counsel and fresh pleadings. The result is, that 
these salutary powers are seldom honestly exercised, and that 
truth remains unexplored, and injury unchecked, from the ina- 
bility of parties at law to seek in a second suit that preventive 
and detective justice which they ought to have found in the 
first. But, although so little employed by the honest litigant, 
these expensive remedies offer irresistable temptations to those 
who are desirous of delaying or evading justice. The preventive 
powers of Equity are often put in motion by statements totally 
false, and the common injunction is obtained for want of an 
answer, Which has, perhaps been unavoidably delayed by tricky 
and perplexing interrogatories framed for that very purpose. 

The recent case of Zucker y. Robarts, affords another strik- 
ing instance of the necessity in certain events of instituting 
proceedings both in Equity and at Law, in order to obtain com- 
plete justice. There the Pelican Insurance Companny had ae- 
cepted a bill for £5,000 payable at their bankers, Messrs. 
tobarts. ‘The bill, on presentment bore a false indorsement, 
but was nevertheless paid; and the question was, whether the 
company or the banker should bear the loss. This being 
strictly a legal question, might at one have been settled in a 
Court of Law, but, unfortunately, one of the partners in 
Messrs. Roberts’ house was also a director of the company, 
and, consequently, in any proceedings at law, he would have 
appeared in the double capacity of plaintiff and defendant.— 
Hence it became necessary to call in the aid of the Court of 
Chancery. A suit was accordingly there instituted, and, after 
several years of needless and most costly litigation, that Court 
declined to interfere in the matter, excepting to this extent, 
that it ordered one of the parties to commence an action at law 
against the other, and it prohibited both from raising any ob- 
jection therein, on the ground of the same person being a mem- 
ber of both co-partnerships. The result was, that a litigation 
which could scarcely, under any other system, have continued 
for twelve months, was protracted for about as many years ; 
and the costs incurred, instead of being calculated by tens and 
hundreds, were swelled into thousands of pounds. 
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3. Antagonisms of Jurisdictions. 


The following table con- 


tains some of the principal instances of the conflict between the 


principles of Law and those of Equity :— 


Owners at Law. 

Trustee. 
Surviving partner. 
Assignor of chose in action. 
Morgagee. 
Executor. 
Husband of wife’s unsettled per- 

sonalty. 


Owners in Equity. 

Cestui que trust. 

Executor of deceased part- 

ner. 

Assignee. 

Mortgagor subject to debt. 
Legatee. 

Wife so as t» have right to 


settlement. 
Bargainee. 


Bargainor under bargain and 
sale not enrolled. 

Feoffor under Feoffment without 
livery. 





Feoffee. 


The following are some of the contracts which are valid at 
Law but invalid in Equity:—Bonds without considerations; 
Bonds released by marriage; Settlements differing from prior 
articles; Centracts under surprise; Contracts obtained by 
equitable fraud; part performed contracts within the Statute 
of Frauds; Catching bargains with heirs or reversioners. 

In all these conflicting cases enumerated above, Courts of 
Law arc bound to give effect to the legal, and Courts of Equity 
to the equitable interest; so that, on the same state of facts, 
one person must succeed in one court and another in the other. 
If the defendant's right be equitable, and the plaintiff sue at 
law, the defendant must either submit to the decision of a court 
which will not hear his defence, or incur the expense (if he be 
able,) of transferring the cause to that court in which his de- 
fence is available. Thus, a trustee may, by the assistance ofa 
court of law perfectly aware of the fact, eject his cestud que 
trust from his own land; anda husband may obtain by the 
same means absolute power over the chose in action of his wife 
out of which she is entitled to a settlement, and is even encour- 
aged to take this unjust step by the bribe of acquiring them for 
himself in case of survivorship. 


With respect to the distinction between legal and equitable 
frauds, Lord Expon, in Feullager vs. Clark, 18 Ves. 483, re- 
marks, that the court will, as it ought in many cases, order an 
instrument to be delivered up as unduly obtained, which a jury 
would not be justified in impeaching by the rules of law, which 
require fraud to be proved, and are not satisfied though it be 


strongly presumed. Can any state of things be more unsatis- 
factory than that in one court a judge should be bound to tell 
a jury that certain facts do amount to fraud, to stay the pro- 
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ceedings of the other judge, and to require the instrument to be 
delivered np to be cancelled ? 

It is worthy of remark that these contradictory visws of the 
same state of facts which are respectively taken by courts of 
Law and Equity, often involve in confusion not merely the 
rights of the parties themselves, but those of third parties deal- 
ing with them. Thus the tenant of a mortgagor takes a lease 
subject to the infirmity of his landlord’s title, and may be eject- 
ed at any time by a mortgagee of whom he has never heard, 
without the notice, and before the expiration of the term for 
which he has stipulated in the lease, and on the faith of which 
he has probably invested his capital. The same remark applies 
to the tenants of the cestud que trust, who have no recognized 
legal interest at all, and have only so far a questionable ad- 
vantage over the tenants of the mortgagor, that they are able 
to seek a remedy in equity. 

4. Concurrent Jurisdiction. Not only do Courts of Law and 
Equity administer conflicting rules upon the same state of facts, 
but they also, in some instances, apply the same rules to the 
same state of facts. Though Courts of Law will not enforce 
equitable rights when declared upon, nor give them effect when 
pleaded, they will decide upon them when incidentally occur- 
ring. Thus they will decide on the equity of an unpaid vendor 
of goods against the indorsee of a bill of lading, in re Westzin- 
thus, 5 B. & Ad. 817; and on the validity of an equitable as- 
signment of a debt, Tibbits vs. George, 5 A. & E. 107. 

That this state of the law in fact, if not in name, invests 
Courts of Equity with an appellate jurisdiction over courts of 
law appears from the case of Burn vs. Carvallo, 4 Mylne and 
Craig, 690. That was an action between the assignee of a 
bankrupt under what he contended was an equitable transfer. 
The Court of Queen’s Bench, and afterwards the Exchequer 
Chamber, decided that the transfer was invalid, and the defend- 
ant was compelled to pay over to the assignee the value of the 
goods. Nothing daunted, he now filed his bill in Equity, and 
the Load Chancellor decided that the transfer was valid, and 
compelled the plaintiff to refund the money which he had re- 
ceived under the judgment of the . xchequer Chamber. Had 
there been no divided jurisdiction, or had that division restrict- 
ed each court to its own department of law, the parties would 
have been spared one of these two expensive law suits, and jus- 
tice would have been saved the scandal of seeing the decis: us 
of two courts of law overruled by a single Judge in Equity. 

o. The Existence of two Courts of Procedure. i- 
plication of labor without any corresponding result is always to 
be deprecated. One of these systems must be superior to the 
other, or each must contain parts out of which a systew supeot 
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or to either may be constructed. The double system impedes 
the division of labor by limiting the pructitioner to that court 
with whose procedure he is conversant, and by substituting this 
artificial division for the natural division which would obviously 
obtain with reference to the subject matter, instead of to the 
procedure of the suit. 

6. Imperfect Power of Decrees. The peculiar nature of a 
Court of Equity which acts in personam, in order to avoid a 
conflict with the Courts of Law, renders it necessary to make 
the parties themseives the means of carrying out its decrees, 
and thus loads them with the expense of stampt and conveyan- 
ces which they are compelled to pay and execute, and which are 
only required on account of the refusal of a Court of Law to 
notice a decree in Equity as conferring any title. 

The remedy. It remains to consider what remedy can be 
devised to meet these numerous and glaring evils. As they 
hava all be shown to spring from the division of jurisdictions, 
it is manifest that the remedy is to be sought in their amalga- 
mation. This may be done in three ways: By adopting the 
equitable procedure ; by adopting the legal procedure ; by fra- 
ming a new procedure 

Passing by the first proposition, which would imply the adop- 
tion of a procedure needlessly cumbrous and expensive, the 
committee observe, that the second was the plan which was at- 
tempted by Lord Mansfield, in the latter half of the last cen- 
tury, when he sought to take notice of equitable claims and 
defences in a court of law. The principal objection which was 
urged by Lord Kenyon and other opponents of this plan was, 
that courts of law being incapable of doing complete justice be- 
tween the parties, ought not to interfere between them on equi- 
table questions. If a legatee were permitted to sue the executor 
at law, a husband, it was contonded, might obtain possession of 
a legacy without making a settlement on his wife. This was 
Lord Kenyon’s favorite argument, and it was said to have had 
much influence in converting Mr. Justice Buller. But these 
learned Judges forgot that the anomaly existed already in the 
case of a debt due to the wife dum sola, which the husband 
might recover at law, without being forced by law to settle it 
on the wife; and indeed, the argument, if pushed to its full 
extent, would oust a common law court of all its jurisdiction ; 
because, in exercising it, it cannot do complete justice when 
collateral rights are involved. The main evil to be apprehend- 
ed from allowing a court of common law to notice equitable 
suits and defences, would be that, as equity never recedes from 
a jurisdiction once assumed, the concurrent jurisdiction, and 
consequently the power of contesting the decisions of law in 
equity, and making the latter virtually a court of appeal from 











AMERICAN LAW JOURNAL. 237 





[ Miscellaneous. ] 


the former, would be much increased. If, then, it be not advi- 
sable to keep up and extend the concurrent jurisdiction, could 
we abolish Courts of Equity and give their jurisdiction to Courts 
of Law? This qeestion will be best answered by reference to 
the experience of Pennsylvania. In that State there is no 
Court of Equity, but the principles of Law and Equity are ad- 
ministered as one code, by Courts of Law, the legal principle, 
in cases of conflict, always yielding to the eqitable. Thus, 
specific performance is enforced by finding large contingent 
damages to be released if the contract be performed ; specific 
chattels are recovered in replevin, and equitable claims and de- 
fences are admitted in ejectment and assumpsit. But the courts 
admit, that they have no means to enforce the maxim, that he 
who seeks equity must do equity ; and they cannot deal more 
than two interests in the same suit. It is the less necessary to 
dwell on the defects of this system, as it rests on the extension 
of the ancient forms of action which the committee presume to 
be destined to great modification or to extinction. It will there- 
fore suffice to obsnrve, that the experience of Pennsylvania has 
clearly shown that equity cannot be abministered in courts of 
law without losing many of her most valuable qualities. 

The third and only remaining course is to treat the principles 
of law and equity as a single code, and to administer that code 
by means of a new procedure, taking from each of the existing 
rules of pleading and practice whatever specific merit they re- 
spectively possess. This has been the attempt of the State of 
New York. The new code of procedure of that State has shown 
the possibility of such a reform, and suggested hints from which 
the committee have no doubt that one unisorm system of plead- 
ing and practice may be framed for all cases at laweand equity. 
It is, terefore, the unanimous opinion of the committee that, 
excepting the administration of the estates of deceosed persons, 
which they think, in accordance with the Report of a former 
committee, should be transferred to the Bankruptcy Courts; 
and excepting the Common Law jurisdiction of the Chancellor, 
and his jurisdiction as representative parens patriw, the whols 
jurisdiction of Law and Equity ought to be vested in the same 
court ; that the distinction between the two should be abolished, 
the equitable principle in cases of conflict replacing the legal ; 
and that this single code can and ought to be carried out under 
an uniform system of procedure. The committee recommend 
to the Society the following resolutions :— 

Resolved, with reference to the separate jurisdiction of Law 
and Equity, as recognized in this country. 

1. That justice, whether it relate to matters of Legal or 
Equitable cognizance, may advantageously be administered by 
the same tribunal. 
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2. That, where the principles of law conflict with those of 
Equity, the latter shall prevail, to the exclusion of the former. 

3. That all litigation, whether it relates to matters of legal 
or of equitable cognizance, may advantageously be subjected to 
the same form of procodure. 

4, That the rule of procedure be embodied in a code. 


NEW PUBLICATIONS. 


Snerrarv’s Tovcustonr, or Common Assurances; or a plain and familiar 
Treatise, opening the learning of the Common Assurances or Conveyanes of 
the Kingdom. From the last London Edition, including all the notes and 
aditional references in the former editions and in the improved MS. Copy of 
Edward Hilliard, Esq. Also, an enlargment of the text, &c., by the addition 
of various criticisms, distinctions, &c. &e., and a copious index: by Richard 
Preston, Esq., of the Inner Table. To which have been added the notes of 
Edward Gibson Atherly, Esq., of Lincoln’s Inn, Barrister at Law. Vols. 1, 2. 
Philadelphia: T. & J. W. Johnson, Law Book-sellers and Publishers, 1581. 


Sheppard’s Touchstone ever has formed, and for a long series of years will 
form, an essential part of every well selected law library. For the soundness 
of its propositions, its succint method, and its excellent arrangement, this book 
is not surpassed by any work on the law. To the period of its date, it was a 
complete summary of the existing law on the modes of assurance, and on va- 
rious subjects connected with titles. It is impossible to read the work and not 
to trace the mind of a profound lawyer, possessing extensive knowledge founded 
on great experience. 

It is a work which does honor even to the name of Doddridge now confessedly 
its author; though additions were made to the work by Sheppard the first 
editor. 

This book was long neglected’ The name of Sheppard had not any charms 
for the profession. It is evident however, that the most eminent lawyers posses- 
sed this work, and were sensible of its value. In every one of the earlier editions, 
which has fallen under the notice of the present editor, the name of some emi- 
nent judge or distinguished lawyer is inscribed. In two copies which he pos- 
sesses of the first edition, there are annotations, and proofs of the persevering 
industry of Faybian Phillips, and of Sergeant Hill. That Chief Justice Willes 
possessed this work, and that he drew from it a large portion of the sources of 
his information, is evident. See Willes’ Rep. p. 682. His commendation of 
the work in his elaborate judgment in the case of Roe v. Tranmer, 2 Willes Rep. 
p- 18, brought the work into general notice, after it had, like the other worke 
which bear the name of Sheppard been neglected or discarded. The favorable 
opinion expressed by Chief Justice Willes, led to five successive editions, and 
they experienced extensive and rapid sales. Preston’s Address. 
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Mr. Hillard enriched the Touchstone with various annotations and numerous 
references, and connected the work with modern decisions; thus supplying the 
information which these decisions offered. 

This is the most complete and carefully revised edition ever printed. It em- 
braces both Mr. Preston’s notes and Mr. Atlcrley’s note, two gentlemen very 
distinguished for their real property knowledge and black letter learning. As 
a book to be carefully studied by the student during his novitiate after Lord 
Coke’s incomparable edition of Littleton’s Tennres, Sheppard’s Touchstone 
cannot be surpassed; itis more methodical than Coke; and less quaint and 
curious; it is more modern and less embarrassed by distracting disquitions, 
and observations and queries than Coke; its aspect is less grim and less iorbid- 
ding: it must be confessed however, that its learning, like Coke’s, is sometimes 
intricate, difficult and exceeding subtle. It may nevertheless be, that a part of 
both the pleasures and the profit in its perusal wiil arise from this very circum- 
stance; and we are quite sure the student will have to comfort himself with 
Lord Coke's ‘* Albeit the student shall not at any one day do wha he can, reach 
to the full meaning of all that is here laid down, yet let him no way discourage 
himself but proceed; for on some other day in some other place his doubts 
will be probably removed.” 


Encuiso Rerorts 1x Law anv Equitry:—Containining Reports of Cases in the 
House of Lords, the Privy Council, the Courts of Equity, and Common Law; 
and in the Admirality and Ecclesiastical Courts, including all Cases in Bank- 
ruptcy and Crown Cases reserved. Edited by Edmund H. Bennett and 
Chauncy Smith, Esqrs., Counseliors at Law. Volume 5, Part 1. Containing 
cases in the House of Lords, in all the Courts of Equity and Bankruptcy, and 
in the Court of Queen’s Bench, during the year 1851. Boston. Little & 
Brown. 1851. 


This is one of the books that we always meet with pleasure. It is of equal 
importance and interest to the profession. Messrs. Little & Brown could not 
have performed a more acceptable labor than by bringing into our offices the 
very latest English cases at a price which places the book within the reach of 
every member of the Bar. The profession have long needed some publication 
at a moderate cost, which would give them late and important information as 
to the decisions in Westminster Hall: thisis now done. No one of these num- 
bers is without great interest; each contains some important case or some new 
application of an established principle: each is full of learning of every day 
practical value: each contains the best thought, argument and judgment of the 
first Bench and Bar in the world. It does not seem to us that any such publi- 
cation can supercede the regular reports such as the so called English Common 
Law Reports, which is a series of regularly reprinted authorized reporters.— 


This new series of Law and Equity Reports serves as a temporary resting place 
of the cases long before they can find their way regularly in the Reports. Its 
great value consists in its publication so soon after the publication of the same 
report in England. Both sets are indispensable to the practising lawyer. We 
understand the success of the book is complete. 
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Tue Law or PLeapina AND Evipence In Civii Actions; Arranged alphabet- 
cally, with Practical Forms; and the Pleadings and Evidence to support 
them. By John Sincore Saunders, Esq., the second edition, by Robert Lush, 
Esq., Barrister at Law. Fifth American Edition, with references, by a mem- 
ber of the Philadelphia Bar. Vols. 1, 2. Philadelphia: Robert H. Small, 
Law Book-seller and Publsher, 1851. 


This is beyond question ‘he book on pleading and evidence; it is for the prac- 
ticing lawyer far to be preferred to any other work, on the same subject now 
generally used. It is very complete: it is excellent in all its details: it is 
easily consulted by means of the machinery of a good alphabetical and verbal 
index, and is very late. When we turn back to the older editions of Saunders 
and compare even the latest preceding American edition, we are astonished at 
the immense bulk the book has attained, and we admire the courage of any 
editor who has dared attempt the task which Mr. Lush has not only attempted 
but most successfully accomplished. This American edition is a faithful re- 
print of the English Editor’s labors. with the exception of tithes and stamps, 
which only add expense without adding value toa book designed to be used 
in this country. For the practising lawyer no work can be better and none more 
easily and comfortably consulted: it is a complete storehouse of learning care- 
fully arranged and well and minutely divided and subdivided catalogued and in- 
‘lexed ready for immediate use at a moment's notice. 


Reports of Cases ARGUED AND DETERMINED IN THE Enauisu Covers or Cuan- 
cery; With notes and references to English and Amercian decisions. By 
E. Fitch Smith, Counsellor at Law. Vol. XXV, containing Hare’s Chancery 
Reports, vol. 3, 1843,-4,-6,-7,-8 Victorine, New York. Banks Gould & 
Co., 144 Nassau street, Albany. Gould Banks & Co. 475, Broadway. 1851. 


We have already heretofore so frequently commended this series as one of 
the most valuable series of the regular reports, that it seems only necessary to 
announce its publication. The profession are well aware of the value of the 
work itself. This volume contains the third of Hare’s Chancery Reports. The 


typographical and editorial execution are in the usual excellent style of our 
friends, the editors and his publishers. 











